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Wills and Estate Planning.

WHY MAKE A WILL?
It is important to prepare a legal Will to ensure that your estate is given to the people you care about 
upon your death so your estate can be wound up efficiently and cost effectively and usually without 
argument. It describes how your assets are to be divided upon your death and who is in charge of 
managing your estate.

If you do not make a Will, your estate may be divided up according to intestacy rules, irrespective of your 
wishes and the various needs of those who survive you.

ESTATE PLANNING
An Estate Plan involves making appropriate financial and legal arrangements to ensure that everything 
you own or have a beneficial interest in will be distributed to those persons and institutions who you wish 
to nominate. Your Will may only deal with assets owned by you personally which will often include the 
family home, shares, investments, a business and personal items. Your superannuation and any interest 
in a family trust is dealt with outside the terms of your Will. Depending upon your circumstances it is often 
desirable to dispose of your assets through the vehicle of a testamentary trust incorporated in the Will. 
This provides for flexibility, protection to and tax advantages for your nominated beneficiaries.

WHAT’S INVOLVED IN PREPARING A WILL?
Arrange an appointment. Please bring details of your assets, as well as the full names, dates of birth and 
addresses of all your beneficiaries.

Often careful consideration needs to be given to the appointment of Executors, Trustees and Guardians.

Your Will will then be prepared. Once the final draft has been approved it will be signed and stored in 
safe custody.

After-hours appointments are available and a mobile Wills service is available for people who are house 
bound.

HOW MUCH WILL IT COST?
Will drafting fees are calculated based on the time spent in conference with you and the time spent 
drafting the Will. In short, the fees depend on whether the Will is simple or complex. For example, a 
complex Will may be one where there is a testamentary trust, the beneficiaries or assets are located 
overseas or there are complex business succession planning matters and superannuation issues.

Simple Wills usually cost $500.00 and for a couple $750.00. To be treated as a couple the Wills must be 
substantially similar.

Complex Wills involving Testamentary Trusts are charged at hourly rates and usually cost $1,000.00 per 
Will and for a couple $2,000.00.
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WHY SHOULD WE PREPARE YOUR WILL?
There are strict rules about Will interpretation and formal requirements and if you get it wrong it 
sometimes becomes very expensive and time consuming, resulting in delays in the administration of your 
estate.

We are very familiar with the complex issues that arise when deciding how to divide your estate. For 
example, protecting your assets from ex-spouses, step-children, children’s ex-spouses, and bankruptcy. 

Even if you have previously prepared a Will it might be out of date or revoked by changes in 
circumstances, including marriage or changes in assets.

WHAT WE CAN DO
We are familiar with the complex issues that can arise when deciding how to divide your estate. The 
content of the documents and all personal information given will be kept confidential in accordance with 
our privacy obligations.

We can provide will-drafting, trustee and asset management services to all our clients. We have specialist 
solicitors who can help you with:

• Wills preparation and Estate Planning
• Enduring Powers of Attorney
• Deceased Estate Administration
• Executor assistance
• Disputes, challenges and entitlements under a Will
• Superannuation disputes and challenging of trustee’s decisions
• Advice about binding and non-binding death benefit nominations for superannuation.
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WHAT IS A TESTAMENTARY TRUST?
A testamentary trust is established by a Will and funded by the assets of the deceased’s estate (which 
can include superannuation death benefits and insurance proceeds). It is administered by the Executor of 
the estate or an appointed trustee and is otherwise subject to the terms of the Will.

WHY HAVE A TESTAMENTARY TRUST?
An Estate Plan ensures that after your death your estate is passed on to your beneficiaries in the most 
financially and tax effective way possible. It will assist in avoiding the possibility of your family suffering 
any adverse financial consequences and minimise the risk of family disputes about who will receive and 
benefit from the estate. It is particularly important as Super is beginning to rival the family home as the 
most significant asset for many people, as discriminatory taxes now apply.

There are a number of compelling reasons (assuming the size of the estate warrants it) of a protective 
and revenue nature to consider testamentary trusts as a form of estate planning. Benefits of a 
testamentary trust include:

Income Tax

Trust income derived from a trust estate that resulted from a Will is “excepted trust income” under the 
Income Tax Assessment Act 1936. Accordingly, penalty rates may not apply to assessable income paid 
to minors. There are considerable tax savings when there is a capacity to distribute income from a 
testamentary trust to children under eighteen. Testamentary trusts qualify for the 50% capital gains tax 
discount also applying to individuals. 

Family Law Protection

The Will maker may believe, or foreshadow, a child beneficiary to be vulnerable to matrimonial or 
partnership problems. If so, it is advisable not to leave assets directly but to create a testamentary trust. 
The child, therefore, does not have any interest in the asset and they cannot be called to account in any 
family law property settlement. 

Protective Trusts

Where a beneficiary is a spendthrift, or becomes mentally incapable of the management of money, or is 
otherwise vulnerable a testamentary trust can preserve inheritance and monitor distribution of capital and 
income as necessary through a trust.

Special Disability Trusts

The Australian Government has legislated to provide social security and veterans’ affairs means test 
concessions, where specific conditions are met for certain gifts and for trusts known as special disability 
trusts. Anyone can establish a special disability trust for a principal beneficiary with severe disability as 
long as the conditions are met.

Testamentary Trusts.
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Bankruptcy Protection

The potential for bankruptcy may arise from an individual’s liability for their own or third party debts. 
Any assets in a testamentary trust are out of the reach of the trustee in bankruptcy in respect to a 
discretionary beneficiary who is bankrupt. During the bankruptcy, income and capital can be wholly or 
partially distributed to the bankrupt’s spouse and/or children.

What We Can Do

Our lawyers can consult with you to create a testamentary trust or trusts. A number of testamentary trusts 
may be advisable where, for example, a large estate exists. In that instance testamentary trusts can be 
created for the children in part with the balance to the surviving spouse. Alternatively, a separate trust 
can be created for each child.

How Much Will It Cost?

Complex Wills involving testamentary trusts are charged at hourly rates.
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GENERAL POWERS OF ATTORNEY
A general power of attorney authorises your attorney to act on your behalf in relation to any financial 
transactions. It can be extremely useful if you are going temporarily overseas but automatically becomes 
invalid if you are incapable of providing your attorney with instructions.

ENDURING POWERS OF ATTORNEY
By signing an Enduring Power of Attorney (EPA) you may grant someone (your attorney) the legal power 
to sign or take some action on your behalf.

An EPA is often referred to as a “living Will” and is revoked at instance of grantor or death whichever is 
earlier. It continues to apply even when you are no longer capable of making decisions or providing your 
attorney with instructions.

An EPA is strongly advisable for general purposes (even when grantor has full capacity) or as a person 
ages to ensure proper management of spouses, parents and other vulnerable persons. 

If lawfully made, an EPA can avoid the need to seek orders from the Guardianship and Management of 
Property Tribunal (and like bodies in other jurisdictions).

Under the Powers of Attorney Act 1956 enduring powers cover all general powers allowed to be 
exercised by an attorney under power, matters relating to personal affairs and matters pertaining to 
consent to medical treatment or medical donations whilst one is incapacitated. 

WHAT WE CAN DO
DibbsBarker can draft an enduring or general power of attorney on your behalf tailored to your specific 
circumstances.

We are committed to ensuring that your financial and personal interests are protected under a power of 
attorney while at the same time ensuring that the powers granted to others acting as your attorney are 
safeguarded from potential misuse.

We can prepare your EPA at the same time as preparing your Will. EPAs generally cost an additional 
$100.00 per person or $150.00 per couple.

Powers of Attorney.
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PROBATE AND LETTERS OF ADMINISTRATION
When a deceased person dies with a legal Will it is usually necessary to obtain a Grant of Probate (and 
often a Reseal of Probate in other jurisdictions) from the Supreme Court in order for the executor to deal 
with the assets and liabilities of the estate (eg. to gain access to bank accounts). A Grant of Probate 
validates the Will and authorises the executor to administer the estate according to the law and to 
distribute assets of the estate to the nominated beneficiaries.

Where a person dies without a legal Will the law determines who will receive the estate. Letters of 
Administration must be obtained from the Supreme Court to allow the assets and liabilities of the estate 
to be dealt with. 

Administering a deceased estate is a complex and time consuming task, often requiring legal, financial 
and administrative skills. We, as the estate solicitors, can assist you with this task.

DISPUTES AND CHALLENGING A WILL
We can help you and your family understand what your rights are when someone has been unfairly 
left out of a Will or where you are an Executor of a Will and someone tries to challenge the Will. It is 
important that the testator is advised properly in the preparation of the Will in order to avoid or reduce 
the possibility of any possible challenges to the Will. 

Estate Administration.
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For more information,  
please contact: 

JOHN BUXTON
Principal |  Canberra

t  +61 2 6201 7260
e jbuxton@mcw.com.au

SHELLEY MULHERIN
Principal |  Canberra

t  +61 2 6201 7299
e smulherin@mcw.com.au

KATIE BINSTOCK
Solicitor |  Canberra

t  +61 2 6201 7226
e kbinstock@mcw.com.au


