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1 Introduction   

Advertising to children is undoubtedly a contentious issue, in Australia and around the 

world, in particular amongst governments, industry bodies, community groups and 

parents.  It has been the subject of great debate for some time, however, particularly 

over the last few years critics have pointed to advertising being a major contributor to, 

what has been labelled, an “epidemic” of childhood obesity.1  This has resulted in an 

increase in the regulations and controls over what may be advertised to children.  Whilst 

many jurisdictions have undertaken measures to regulate and control advertising to 

children, there has been an inconsistent approach between jurisdictions.   

This paper outlines the current regulations and controls over advertising to children in 

Australia.  It focuses on the self-regulatory schemes currently in place in Australia, in 

addition to the controls implemented by the Federal government.  It also provides a 

limited examination of the global picture, briefly focusing on some of the regulations and 

controls in the European Union, the United Kingdom, the United States of America and a 

few other jurisdictions.  In doing so, this paper considers some of the current issues, and 

the possible future of, advertising to children in Australia. 

2 What is advertising?  Who is a child? 

Although this paper considers all types of “advertising”, the audience of such 

“advertising” for the purposes of this paper is not easy to define, as the definition of a 

“child” for the purposes of regulations and controls over advertising to children varies 

from jurisdiction to jurisdiction and from regulation to regulation.   

For example, the “AANA Code for Advertising and Marketing Communications to 

Children” (discussed below in this paper) defines a child as being 14 years of age or 

younger, however, the Children’s Television Standards 2005 (discussed below in this 

paper) defines a child as being younger than 14 years of age.  In contrast, the Office of 

Communications in the United Kingdom recently established restrictions on scheduling 

and content rules in and around programs that have particular appeal to children under 

16 years of age (see below in this paper), whilst the Children’s Food and Beverage 

Advertising Initiative in the United States defines a child as being under 12 years of age 

(see below in this paper). 

                                                             

1 “Inquiry into Obesity in Australia”, House Standing Committee on Health and Ageing, 
www.aph.gov.au/house/committee/laa/obesity (accessed 12 February 2009) 
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Further, although this paper largely refers to “advertising to children” many regulations 

and controls discussed in this paper apply to advertising which affects or which might 

affect children even though the advertising may not be directed to children.  As such, 

references in this paper to “advertising to children” may, as the context requires, cover 

advertising directed to children and/or advertising which affects or which might affect 

children. 

Finally, it is beyond the scope of this paper to address every regulation and control in 

respect of “advertising to children” in Australia and it accordingly focuses on the major 

regulations and controls subject to most debate in recent times, although it is 

acknowledged there are other regulations and controls for example in respect of content 

on the Internet or classification of certain content and advertising of that content (see, for 

example, www.acma.gov.au – “Content and Advertising”). 

3 Regulation in Australia 

In Australia, advertising to children is regulated through a combination of: 

• co-regulation – the Broadcasting Services Act 1992 requires the broadcasting 

regulator (the Australian Communications and Media Authority (ACMA)) to determine 

standards to be observed by commercial television broadcasters in respect of 

television programs for children (these standards are the Children’s Television 

Standards 2005 detailed below in this paper) and it also requires radio and television 

(commercial and subscription) broadcasters to develop, in consultation with ACMA, 

codes of practice;  

• self-regulation - there exists self-regulatory codes in respect of the regulation of 

advertising generally and advertising to children; and  

• general statutory regulations (in particular, the prohibition on misleading and 

deceptive conduct or conduct likely to mislead or deceive under the Trade Practices 

Act 1974 and the fair trading legislation in each State and Territory). 

As is further explained later in this paper, almost all advertising to children requires 

consideration of two or more of the self-regulatory codes developed by the Australian 

Association of National Advertisers (AANA), the peak advertising industry body, as these 

codes apply to all types of advertising regardless of media platform or product or service 

being advertised.  Depending on the media platform (for example, television or radio) 

there may be a further self-regulatory code or codes which also need to be considered 

and, finally, depending on the product or service being advertised (for example, food) 

there may also be yet another self-regulatory code or codes which needs to be 

considered. 
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3.1 The “Regulators” 

The Advertising Standards Bureau, the Advertising Standards Board and the Advertising 

Claims Board  

Established by the advertising industry in 1998, the Advertising Standards Bureau (ASB) 

administers Australia’s national system of advertising self-regulation.  It does this through 

the Advertising Standards Board and the Advertising Claims Board.   

The Advertising Standards Board provides determinations in response to public 

complaints about advertisements by applying the relevant industry self-regulatory codes, 

including the following codes described below in this paper: (i) the “AANA Code of 

Ethics” (Code of Ethics); (ii) the “AANA Code for Advertising and Marketing 

Communications to Children” (Children’s Code); (iii) the “AANA Food and Beverages 

Advertising and Marketing Communications Code” (Food and Beverages Code); and 

(iv) the “Australian Food and Grocery Council’s Responsible Children’s Marketing 

Initiative”.   

In the event that the Advertising Standards Board upholds a consumer complaint, it will 

request the removal or amendment of the advertisement. The ASB claims that over 

nearly ten years of operation, advertising self-regulation has a 100 per cent record of 

industry compliance with Board decisions.2 

Since April 2008, complainants and advertisers unhappy about a decision of the 

Advertising Standards Board have been able to request a review of the decision by an 

“Independent Reviewer” appointed by the ASB.  The Independent Reviewer will consider 

each request and, if the Independent Reviewer believes it appropriate, the Independent 

Reviewer will investigate a matter and make a recommendation to the Advertising 

Standards Board, stating whether the decision should be reviewed, amended or 

confirmed.  The Advertising Standards Board’s further decision on reviewed decisions is 

final. 

The Advertising Claims Board is an alternative dispute resolution process to court action 

which may be initiated by an organisation, person, group or government agency to settle 

a dispute about the truth or accuracy of certain advertising, or whether certain advertising 

breaches a law, and operates on a user pays cost recovery basis.     

                                                             

2 “The Advertising Standards Board”, Advertising Standards Bureau, http://www.adstandards.com.au/pages/page14.asp (accessed 
19 January 2009) 
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ACMA 

Under section 122 of the Broadcasting Services Act 1992, ACMA must determine 

standards to be observed by commercial television broadcasting licensees in respect of 

television programs for children, and these standards are the Children’s Television 

Standards 2005, which are further described below in this paper.  Compliance with these 

standards is a licence condition of a commercial television broadcasting licence and, 

accordingly, ACMA has the power to enforce compliance.  

Under section 123 of the Broadcasting Services Act 1992, it is the responsibility of each 

of the television and radio sector groups to develop codes of practice in consultation with 

ACMA.  ACMA registers such a code (other than codes for the ABC and SBS which are 

notified to, but not registered with, ACMA) if it is satisfied that it contains appropriate 

community safeguards and the relevant broadcasters have undertaken adequate public 

consultation.  For example:    

• Free TV Australia (which represents all of Australia's commercial television 

broadcasting licensees) has developed the Commercial Television Industry Code of 

Practice (Free TV Code).    

• Commercial Radio Australia (which represents Australian commercial radio 

broadcasting licensees) has developed codes of practice for commercial radio. 

• Australian Subscription Television and Radio Association (ASTRA) (which represents 

Australian subscription television licensees) has developed codes of practice for 

subscription television. 

Other codes of practice registered with ACMA (including community television and 

community and subscription radio codes which are not discussed in this paper) are 

available from ACMA’s website (www.acma.gov.au).  

ACMA is given the power under the Broadcasting Services Act 1992 to impose a licence 

condition on a broadcasting licensee requiring it to comply with a registered code of 

practice that is applicable to the licensee.  Alternatively, if ACMA is satisfied that there is 

convincing evidence that a registered code of practice is not operating to provide 

appropriate community safeguards in respect of a matter, it has the power to determine a 

standard in respect of that matter.  As referred to above in respect of the Children’s 

Television Standards 2005, a standard is a licence condition.  

A continued breach of a licence condition may, amongst other possible penalties, lead to 

the revocation of the licence.   
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Under section 205W of the Broadcasting Services Act 1992 ACMA is also given the 

power to accept enforceable undertakings about compliance with a registered code of 

practice instead of taking other enforcement action available to ACMA.  If a party 

breaches an enforceable undertaking ACMA may apply to the Federal Court for an order 

to enforce the terms of the undertaking given by the party. 

ACMA only investigates complaints in respect of compliance with a registered code of 

practice if the person first complains to the broadcaster or other relevant body set up to 

handle complaints under the code of practice and either: (i) has not received a response 

within 60 days after the complaint; or (ii) receives a response within 60 days but 

considers the response to be inadequate.  As such, most decisions regarding codes of 

practice are made by other bodies such as the Advertising Standards Board.  In contrast, 

complaints can be made directly to ACMA about a licence condition matter or a standard, 

including the Children’s Television Standards 2005. 

3.2 Statutory regulation: Children’s Television Standards 

The Children’s Television Standards 2005 regulate the content of children’s programming 

and advertising on commercial free-to-air television and, as referred to above, 

compliance is a licence condition of a commercial television broadcasting licence.  The 

standards are comprehensive in addressing advertising to children.  Under the 

standards, children are persons younger than 14 years of age. 

The standards apply to all “C programs” (programs for children under the age of 14 years 

other than preschool children), “P programs” (programs for children who have not yet 

started school) and all breaks before, during and immediately after both C and P 

programs.  A “C period” is a period during which a licensee will broadcast C programs.  A 

“P period” is a period during which a licensee will broadcast P programs. 

The standards provide that, amongst other things: 

(a) advertisements must not mislead or deceive children; 

(b) no advertisement may be broadcast during a P program; 

(c) only G classified advertisements may be broadcast during C periods; 

(d) prizes must not be offered or given during a P program; 

(e) material broadcast during a C period or P period must not, amongst other things: 

(i) demean any person or group on the basis of ethnicity, nationality, race, 

gender, sexual preference, religion or disability; 
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(ii) present images or events in a way which is unduly frightening or 

distressing to children; 

(iii) present images or events which depict unsafe uses of a product or 

unsafe situations which may encourage children to engage in activities 

dangerous to them; 

(f) except during a C period in which an “Australia C Drama” (as defined in the 

standards) is broadcast, each 30 minutes of a C period must contain no more 

than 5 minutes of advertisements; 

(g) during a C period in which an “Australia C Drama” (as defined in the standards) 

is broadcast, the maximum amount of advertisements, program promotions, 

station identifications and community services announcements is 13 minutes per 

hour; 

(h) a licensee must not broadcast the same advertisement more than twice during 

any 30 minutes of a C period; 

(i) a licensee must not broadcast an advertisement designed to put undue pressure 

on children to ask their parents or other people to purchase a product or service; 

(j) advertisements must not state or imply that a product or service will make 

children superior to their peers or a person who buys an advertised product or 

service for a child is more generous than a person who does not; 

(k) advertisements must be clearly presented; 

(l) an advertisement for a food product may not contain any misleading or incorrect 

information about the nutritional value of the product; 

(m) any reference to a premium must be incidental to the main product or service 

advertised and must not stimulate any unreasonable expectation of the product 

or services advertised; 

(n) material broadcast during a C program or P program, or in the break 

immediately before or after a C program or P program, must not contain an 

endorsement, recommendation or promotion of a commercial product or service 

by a principal personality or character from a C program or P program (unless 

the program containing the principal personality or character has not been 

broadcast for at least 12 months); and 
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(o) advertisements regarding alcoholic drinks must not be broadcast during C 

periods. 

The standards also provide that the requirements in the standards in respect of 

advertisements are in addition to the requirements of the Free TV Code. 

In 2007 and 2008, ACMA undertook a review of the current standards to assess whether 

the standards “operate effectively in the current environment” and to “identify the building 

blocks required to position the [standards] for the future media environment”.3  ACMA 

received public submissions and, after considering these submissions (in particular, 

issues of concern to broadcasters and the community) and a significant body of 

research, ACMA released new draft standards on 27 August 2008, the Children’s 

Television Standards 2008, for public comment. 

Under the new draft standards, ACMA has decided: 

(a) to strengthen restrictions on advertisements containing premium offers;  

(b) to strengthen restrictions on the use of celebrities, licensed characters or 

popular personalities to promote and endorse products immediately before, 

during and after a “C period” or “P period” by expanding the list of people and 

characters that cannot be used in advertising during those periods; and 

(c) not to impose any additional restrictions in relation to food and beverage 

advertising to children. 

The following is a comparison of the sections dealing with premiums in the Children’s 

Television Standards 2005 and the draft Children’s Television Standards 2008, 

respectively:  

CTS 20  Disclaimers and Premium Offers 

(1)…. 

(2) A premium offer should not stimulate any unreasonable expectation of the 

product or service advertised.  If a premium is offered, then: 

  (a) any reference to the premium must be incidental to the main 

product or service advertised; 

                                                             

3 www.acma.gov.au/WEB/STANDARD/1001/pc=PC_310262 (accessed 5 March 2009)  
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  (b) any conditions which must be met before obtaining the 

premium must be clearly presented. 

CTS 31 Disclaimers and premium offers 

 (1)… 

 (2) An advertisement that contains a premium offer: 

 (a) must not make reference to the premium in a way that is more than 

merely incidental to the reference to the advertised product or service; 

and 

 (b) must not stimulate any unreasonable expectation of the product or 

service offered; and 

 (c) must clearly set out any conditions that must be met before the 

premium may be obtained. 

 (3) For CTS 31(2)(a), the following matters are relevant in the consideration of 

whether a premium offer is merely incidental: 

 (a) the amount of time devoted to the premium offer compared to the 

amount of time devoted to the product or service being advertised; 

 (b) the way in which pictures, text or moving images are used to 

promote the premium offer; 

 (c) the way in which sound is used to promote the premium offer. 

 (4) If an advertisement advertises a product that has both food and non-food 

components, the reference to the non-food component must be merely 

incidental to the reference to the food component. 
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ACMA stated that, based on forty one out of the 76 submissions it received in connection 

with the review and the body of research, it “considers that the current level of restriction 

is appropriate but shares community concerns that the ambiguity of CTS20 does not 

adequately ensure that children are not unduly influenced by premium offers in 

advertising.  ACMA therefore considers it appropriate to further strengthen CTS20 by 

clarifying the requirements.”4 

The following is a comparison of the sections dealing with promotions and endorsements 

by celebrities, licensed characters or popular personalities in the Children’s Television 

Standards 2005 and the draft Children’s Television Standards 2008, respectively:  

CTS 22 Promotions and Endorsements by Program Characters 

(1) No material broadcast during a C program or P program, or in the break 

immediately before or after a C program or P program, may contain an 

endorsement, recommendation or promotion of a commercial product or service 

by a principal personality or character from a C program or P program. 

(2) This standard does not apply if the C program or P program featuring the 

personality or character: 

  (a) is not currently being broadcast in the licensee’s licence area; 

  (b) has not been broadcast in the licensee’s licence area within 

the preceding 12 months. 

CTS 33 Promotions and endorsements by program characters 

 (1) No material broadcast during a C period or P period, or in the break 

immediately before or after a C period or P period, may contain an 

endorsement, recommendation or promotion of a commercial product or service 

by: 

 (a) a principal personality or character from a C program or P program; 

or 

 (b) a popular program or movie character; or 

 (c) a popular cartoon, animated or computer generated character; or 

                                                             

4 “Review of the Children’s Television Standards 2005: Report of the Review”, Australian Communications and Media Authority, 
August 2008, pages 13-14 
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  (d) a popular personality or celebrity; or 

  (e) a licensed character. 

(2) An advertisement during a C period may use a character or personality 

mentioned in CTS 33(1) to endorse, recommend or promote a non-commercial 

product or service if the advertisement: 

  (a) contains only generic statements about nutrition, safety, 

education or like matters; and 

  (b) is suitable to be contained in a children’s program described 

in CTS5 [dealing with criteria for C programs and P programs]. 

ACMA stated that, based on twenty nine out of the 76 submissions it received in 

connection with the review and the body of research, it “considers that this research 

establishes the influential role of program characters and other celebrities in advertising 

to children.  Therefore, ACMA’s preliminary view is to strengthen CTS22 by expanding 

the list of people and characters that cannot be used in advertising during C periods.  

However, ACMA considers that there is benefit in allowing the characters and 

personalities outlined above to be used in advertising of non-commercial products and 

services during C periods if the advertising contains only generic statements about 

nutrition, safety, education or like matters.”5 

In relation to its decision not to further restrict food and beverage advertising to children, 

ACMA concluded that: 

(a) according to existing research, the association between advertising and obesity 

is relatively unclear and there is limited consensus about the effect of banning 

food and beverage advertising on childhood obesity levels; 

(b) restricting advertising for specific types of food and beverage is not possible in 

Australia (unlike in the UK where the UK Office of Communications (Ofcom) 

imposed an advertising ban specifically targeting high in fat, salt and sugar 

(HFSS) foods), given the lack of resources available to identify specific product 

types and the significant cost involved; and  

(c) there would be a significant impact on broadcaster revenue and profitability 

which could threaten the quality and future funding of children’s programs. 

                                                             

5 “Review of the Children’s Television Standards 2005: Report of the Review”, Australian Communications and Media Authority, 
August 2008, page 15 



 

Advertising to children: regulation, current issues and future directions 

11 

ACMA stated that “restricting food advertising without a tool to identify high in fat, salt 

and sugar (HFSS) foods would be a blunt form of regularly intervention. ACMA would 

consider reviewing its position should the body of research find a stronger association 

between food advertising and obesity or when there is a more established body of 

research illustrating the benefits of banning food and beverage advertising; and when a 

food identification standard (appropriate to the Australian market) is successfully 

introduced.”6  Although Food Standards Australia and New Zealand (FSANZ) introduced 

a nutrient profiling system for assessing the health claims of foods for the purposes of 

labelling, it was not designed for the regulation of food and beverage advertising.  Some, 

however, suggest it could be adapted for use in television advertising restrictions.7 

The draft standards are expected to come into force, and replace the current standards, 

towards the middle of 2009.8 

ACMA’s decision not to further restrict food and beverage advertising to children was met 

by a wave of criticism from health and community groups. The Australian Greens Party 

responded by re-introducing (albeit unsuccessfully) the Protecting Children from Junk 

Food Advertising (Broadcasting Amendment) Bill 2008 (Cth).  In addition, state 

governments such as the Queensland and South Australian governments have 

threatened to enact similar laws at a State level.9  These issues are further discussed 

below in this paper. 

The following is an example of ACMA’s investigation into a possible breach of the 

Children’s Television Standards 2005 (and also the Free TV Code) following a 

complainant having raised the complaint with the broadcaster and considering the 

broadcaster’s response inadequate: 

                                                             

6 “Review of the Children’s Television Standards 2005: Report of the Review”, Australian Communications and Media Authority, 
August 2008, page 9 

7 “Submission to the Australian Communications and Media Authority on the Draft Children’s Television Standards 2008”, Coalition 
on Food Advertising to Children, October 2008 

8 “Regulating Media and Broadcasting in an evolving media landscape”, Speech by Chris Chapman, Chairman and Chief Executive, 
ACMA, 7th Annual Broadcasting Summit, Sydney, 4 March 2009 

9 “Government takes next step on limiting junk food ads health”, Government of South Australia, Department of Health, 
http://www.health.sa.gov.au/pehs/branches/health-promotion/news-release-food-ads-paper-260808.pdf (accessed 12 February 
2009) 
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NESTLE MILO CEREAL (ACMA Investigation Report 1888 – advertisement for Milo Cereal 
broadcast by Ten Melbourne from 21 to 31 October 2006) 
 
Broadcaster: Channel 10 
Product: Food and Beverages 
Type of advertisement: Television 
Nature of complaint: Premium offer not incidental to product advertised – CTS 20(2) 
Date of determination: 23 June 2008 
 
CTS 20(2) states: “a premium offer should not stimulate any unreasonable expectation of the 
product or service advertised.  If a premium is offered, then: (a) any reference to the premium 
must be incidental to the main product or service advertised; and (b) any conditions which 
must be met before obtaining the premium must be clearly presented.” 
 
A “premium” is defined in CTS 1 as “anything offered with or without additional cost that is 
intended to induce the purchase of an advertised product or service”. 
 
Summary: 
 
The advertisement commences with a box of Nestle “Milo” cereal bursting out of a kitchen 

cupboard. As the cereal box is flying through the air, it opens and a CD-ROM flies out and 

lands in a boy’s hands. Australian cricketer Adam Gilchrist appears behind the boy and 

explains what the CD-ROM is, whilst the Milo cereal box is also in the frame.  

Adam Gilchrist joins the boy at the kitchen table and a close-up of a computer monitor 

operating the CD-ROM appears. The words “computer microphone required to use CD-ROM” 

appear below the computer monitor. The boy, smiling, is enjoying a mouthful of the cereal, and 

the Milo cereal box is also shown. Finally, the viewer sees a shot of the Milo cereal box, two 

CD-ROMS bounce out from behind the cereal box, and the words “2 free CDs to collect” 

appear.  

The advertisement soundtrack is as follows: 

Voiceover: “Milo cereal is crunchy, tasty and bursting with energy and inside specially marked 

packs you’ll find your free “Hey Gilly Desktop Coach CD-ROM” 

(The boy) Ryan: “Hey Gilly?” 

Adam Gilchrist: “G’day Ryan, just pop that into your PC, say ‘hey Gilly’ and watch me go to 

work. I’ll open your email and your favourite websites ...“ 

The complainant submitted that children would have been misled to think that the CD-ROM 

rather than the Milo cereal was the main product advertised including because: 
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- more than half of the length of the advertisement was devoted to describing the offer and 

features of the CD-ROM; and 

- 40 spoken words in the advertisement were devoted to describing the CD-ROM while only 

9 were devoted to describing Milo cereal. 

ACMA considered that, taking into account the visuals and the audio together, references to 

the premium (ie. the “Hey Gilly Desktop Coach CD-ROM”) in the advertisement were not 

incidental (which, as it is not defined in the standards, it interpreted in accordance with the 

Macquarie Dictionary as meaning subordinate, of lesser importance or secondary) to the Milo 

cereal being advertised and the licensee, therefore, did not comply with the Children’s 

Television Standards 2005 (and, in turn, the Free TV Code).  ACMA’s comments included: 

- based on the audio only, references to the premium formed a substantial part of the 

advertisement and were not incidental to the main product being advertised; 

- the advertisement included very strong opening and closing images of the cereal box, 

however, between the opening and closing sequences, other than three close-up shots of 

the actors, the premium featured heavily; 

- the direct visual references to the premium account for 11 seconds out of the 30 seconds 

of the footage; and 

- in addition to the direct visual references, in most of the advertisement the cereal box is 

shown with a printed reference to the premium on it. 

Although decided under the Children’s Television Standards 2005, ACMA has included many 

of the matters it considered in this decision in the changes to the CTS dealing with premiums 

in the draft Children’s Television Standards 2008 (discussed above in this paper).  

3.3 Statutory regulation: the three radio standards 

There are three standards which regulate commercial radio and, as referred to above, 

compliance is a licence condition of a commercial radio broadcasting licence.   
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These standards are: 

• Broadcasting Services (Commercial Radio Advertising) Standard 2000  requiring 

radio advertisements to be clearly distinguishable from all other programs; 

• Broadcasting Services (Commercial Radio Current Affairs Disclosure) 2000 requiring 

certain disclosures about the sponsorship of current affairs programs and 

announcers by third parties; and 

• Broadcasting Services (Commercial Radio Compliance) Standard 2000 requiring 

each licensee to develop and implement a compliance training program dealing with 

the Broadcasting Services Act 1992. 

The standards do not directly address advertising to children even though the 

Broadcasting Services (Commercial Radio Compliance) Standard 2000 requires each 

licensee to develop and implement a compliance training program dealing with the 

Broadcasting Services Act 1992, and all codes of practice applying to commercial radio 

broadcasting licensees and registered with ACMA, as the relevant codes (referred to 

below in this paper) do not directly address advertising to children. 

3.4 AANA Code of Ethics 

Underpinning the self-regulatory scheme in place in Australia is the Code of Ethics, a 

brief two page code setting out the parameters by which all advertisements must comply.  

It may be read alone for certain general advertisements or, as discussed below in this 

paper, together with other codes applicable to specific media platforms or specific 

products or services. 

Advertising for the purposes of the Code of Ethics is “Advertising or Marketing 

Communication” and is defined as follows: 

(a) matter which is published or broadcast using any Medium in all of Australia or in 

a substantial section of Australia for payment or other valuable consideration 

and which draws the attention of the public or a segment of it to a product, 

service, person, organisation or line of conduct in a manner calculated to 

promote or oppose directly or indirectly the product, service, organisation or line 

of conduct; or 
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(b) any activity which is undertaken by or on behalf of an advertiser or marketer for 

payment or other valuable consideration and which draws the attention of the 

public or a segment of it to a product, service, person, organisation or line of 

conduct in a manner calculated to promote or oppose directly or indirectly the 

product, service, person, organisation or line of conduct,  

but does not include Excluded Advertising or Marketing Communications [being labels or 

packaging for products targeted toward and having principal appeal to children 14 years 

old or younger]. 

“Medium” is defined as: 

any medium whatsoever including without limitation cinema, internet, outdoor 

media, print, radio, telecommunications, television or other direct-to-consumer 

media including new and emerging technologies. 

As such, the Code of Ethics has a broad application to all types of advertisements, 

regardless of media platform or product or service being advertised.   

Section 1 of the Code of Ethics requires advertisements to: 

(a) be compliant with all relevant laws; 

(b) not be misleading or deceptive or likely to mislead or deceive; 

(c) not contain any misrepresentations that may damage a competitor; 

(d) not make claims in regards to the environment that are misleading or falsely 

imply that a product has an environmental benefit; and 

(e) not make origin or content claims which are misleading.  

Section 2 of the Code of Ethics requires that advertisements: 

(a) must not discriminate against or vilify a person or section of the community 

including in regards to sex or age; 

(b) must not present or portray violence unless it is justifiable in its context; 
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Advertiser: Coca-Cola South Pacific 
Product: Food and Beverages 
Type of advertisement: Television  
Nature of complaint: Violence – section 2.2 
Date of determination: 8 October 2008 

Summary:  

The advertisement features the leader of a SWAT team advising that when they heard that 

people didn't like the taste of the "old" Mother drink, a "new" Mother drink was produced. His 

team is then seen abseiling down a building and crashing through laboratory windows, 

attacking the lab workers and destroying their facilities.  

The Board considered the advertisement presented unacceptable violence and further 

considered that the violence depicted was not stylised but was gritty and realistic. The Board 

also noted the looks of fear on the scientists' faces in response to the assault team entering 

the building by shattering a window.  

The Board noted that the advertisement was clearly based on popular action film narratives to 

which the target audience could relate, however, the Board determined that this narrative was 

not enough to suggest the violence was based on fantasy.  

The Board considered that the portrayal of violence was unacceptable in the context of the 

product being advertised and, therefore, the advertisement was in breach of the Code of 

Ethics. 

The advertiser responded that, although the advertisement had a CAD rating of PG (parental 

guidance), it would place the advertisement in media in line with an AV (adult violence) rating 

(suitable for viewing only by persons 15 and over because of violence) so could only be 

viewed after 9.30pm, and in cinema in suitable M rated films only.  The placement of the 

advertisement online would be restricted to websites targeted to people 15 years and over.  

(c) must treat sex, sexuality and nudity with sensitivity to the relevant audience and, 

where appropriate, in the relevant programme time zone; 
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Advertiser: Coca-Cola Amatil 
Product: Food and Beverages 
Type of advertisement: Outdoor 
Nature of complaint: Portrayal of sex/sexuality/nudity – section 2.3 
Date of determination: 10 December 2008 

Summary: 

The billboard advertisement for Mt Franklin water has two three dimensional bottle tops with 

pink lids protruding from the billboard. The bottles are placed above the words "Every mouthful 

helps raise awareness for breast cancer research".  

The Board noted the complainant's concerns that the advertisement presents the tops of water 

bottles in a manner suggestive of breasts and uses the phrase "every mouthful helps".  

Complaints included the following: 

It is incredibly suggestive.  A very large image that looks incredibly like breast from a 

distance….and is seen by thousands of school children every day is really not appropriate.   

The Board considered the bottle tops were suggestive of breasts and noted that this was also 

agreed by the advertiser.  

The Board considered the application of the Food and Beverages Code and determined that 

the advertisement did not breach any of its provisions and, in addition, as the advertisement is 

not directed toward children, the Children’s Code did not apply. 

The Board noted that no actual nudity was depicted in the advertisement and that the imagery 

was not sexualised in any way. The Board also noted the words "every mouthful helps" were 

immediately followed by the words "RAISE AWARENESS for breast cancer research".  

The Board considered that most members of the community would recognise the link to breast 

cancer awareness on viewing the advertisement and would not find the imagery or words used 

offensive and therefore found no breach of the Code of Ethics. 

(d) must only use language which is appropriate in the circumstances and strong or 

obscene language should be avoided; 
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Advertiser Sony Computer Entertainment 
Product Toys and Games 
Type of advertisement Outdoor 
Nature of complaint Language – section 2.5 
Date of determination 17 December 2008 

Summary:   

The outdoor advertisement by Sony Group Entertainment for its Playstation 3 game “Little Big 

Planet” shows a brown figure made of knitted material with its arms in the air with the words "In 

my world I fart when I'm happy" appearing above the figure.  

Complaints included the following: 

I believe that this text is in bad taste and crude.  I do not want to see such text….when driving 

my family near my house. 

The Board noted that some people may regard the use of the word "fart" to be in poor taste 

and would be offended by its use in a public setting. However, the Board considered that the 

word "fart" was not strong or obscene language, and was in common use as part of the 

Australian vernacular and considered that most members of the community would not find the 

language offensive. The Board found no breach of the Code of Ethics.  

Advertiser: Rivers Australia 
Product: Clothing 
Type of advertisement: Print 
Nature of complaint: Language – section 2.5 
Date of determination: 10 December 2008 
 
Summary:  
 
This print advertisement from Rivers Australia for its 12 day sale has an image of a woman 

dressed in black jeans and t-shirt, high heeled shoes and white sunglasses. Information about 

the sale surrounds the image. Above the image the word “SALE” appears in red and to the left 

are the words "THE S**T HAS HIT THE FAN". 

Complaints included the following: 

As parents of 3 children aged 14, 12 and 10 we discourage the use of foul language and 

anything resembling swear words.  Your campaign sends a mixed message to the kids who 

may start to think that speaking like that is normal….We will not be shopping at Rivers.  Please 

refrain from using this sort of language again. 
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The Board noted that, although the word "shit" is implied through the use of asterisks, no 

offensive language is actually used in the advertisement. The Board therefore determined the 

advertisement did not use any inappropriate or strong or obscene language and found no 

breach of the Code of Ethics. 

(e) must not depict material contrary to ‘Prevailing Community Standards’ on health 

and safety; and 

“Prevailing Community Standards” are defined as “the community standards determined 

by the Advertising Standards Board as those prevailing at the relevant time, and based 

on research carried out on behalf of the Advertising Standards Board as it sees fit, in 

relation to Advertising or Marketing Communications”. 

Advertiser: Hyundai Motor Co 
Product: Vehicles 
Type of advertisement: Television 
Nature of complaint: Portrayal of sex/sexuality/nudity – section 2.3 
                   Health and safety – section 2.6 
Date of determination: 13 February 2007 
 
Summary:  

 
The advertisement depicts a male toddler wearing a singlet and nappy, climbing out of his cot 

and taking the car keys to his parents' “Santa Fe” motor vehicle. He gets in the car and starts 

driving. Along a country road he sees and picks up a female toddler hitchhiking with a sign 

"West Coast" and carrying a backpack. The scene concludes with the small couple sitting on 

the car bonnet watching the sun go down, and the boy puts his arm around the girl's 

shoulders. 

Complaints included the following: 

…the sexualisation of children amounts to corporate paedophilia.  Placing toddlers in cars 

without appropriate restraining devices violates the laws of this land. 

It could trigger a real-like copycat of such an event by a walking toddler. 

The ad sends the wrong message to small children and undermines any warning that their 

parents may give them. 

It encourages children to try to drive a car and encourages them to hitchhike.  
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The Board considered that most members of the community would not consider that the 

advertisement depicted or suggested any inappropriately sexual or romantic actions by the 

children. The Board strongly agreed that the actions of the children, although mimicking adult 

behaviour, mimicked behaviour that was friendly and fun and that most members of the 

community would not consider that there were any sexual or inappropriate depictions in the 

advertisement. The Board agreed the advertisement did not treat sex, sexuality and nudity 

insensitively and accordingly the advertisement did not breach the Code of Ethics on this 

matter. 

The Board considered concerns expressed by complainants that the advertisement might 

encourage imitation behaviour among young children. The Board considered that the depiction 

of a child driving a car was a depiction of material that was contrary to prevailing community 

standards on health and safety and, accordingly, in breach of the Code of Ethics on this 

matter. The Board also considered the depiction of hitchhiking in the advertisement and 

considered that this depiction did not depict behaviour that was contrary to community 

standards on health or safety. 

The advertisement was withdrawn from all paid electronic media including television and 

online. 

(f) must comply with other relevant AANA and industry codes, including, in respect 

of advertising to children, the Children’s Code and the Food and Beverages 

Code. 

As the above examples demonstrate, there are many advertisements which may not 

come within the terms of the Children’s Code as they are not directed towards children, 

but which affect or which may affect children, 14 years or younger, and these are dealt 

with under the Code of Ethics.  Indeed, as the above examples also demonstrate, there 

are many advertisements dealt with under the Code of Ethics for which complainants are 

most or solely concerned with their affect on children.  In this regard, it is relevant to 

consider not only the content of the advertisement but also the classification of the 

advertisement.  Some of the above examples, for example the "old" Mother drink and 

"new" Mother drink example, illustrates this point, as does the following example: 
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Advertiser: Connex Trains Melbourne 
Product: Travel 
Type of advertisement: Television 
Nature of complaint: Other - Causes alarm and distress 
Date of determination: 10 October 2006 
 
Summary:  

 

The television advertisement is backed by a mournful song. The advertisement features a 

number of people dragging other people behind them. The advertisement is accompanied by 

mournful music and the technique used in filming the advertisement has given it a muted, 

sombre and gothic feel. 

 

The advertisement concludes with a shot of a train and a sign on a fence which states "Don't 

let others hold you back - keep us on time". 

 
The Board noted that the advertisement was given a ‘G’ (general) classification by CAD. The 

Board also noted that complaints included concerns about the advertisement’s upsetting effect 

on young children and that the advertisement was scary to an adult also. 

 

The Board viewed the advertisement and noted the surreal nature of the advertisement and 

considered that the funeral-like music, the images of people being dragged along the ground, 

and the sombre visuals in the advertisement did make the advertisement more frightening than 

may have been intended by the advertiser.  

 

The Board considered that the advertisement was likely to frighten or cause discomfort to 

small children and considered that the advertisement as a whole did convey violence 

(suggested rather than actual) in a manner that was not appropriate in the context of the  

product and the timezone.  

 

On this basis, the Board found that the advertisement breached the Code of Ethics. The Board 

noted, however, that the advertisement was appropriate for a PG (parental guidance 

recommended) timezone. 

 

3.5 AANA Code for Advertising and Marketing Communications to Children 

The Children’s Code was adopted in May 2008 to supplement the Code of Ethics and 

replaced the AANA Advertising to Children Code (Old Children’s Code). 

The changes made by the Children’s Code were substantial and included: 
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• The expansion of the definition of ‘advertising’ to capture ‘marketing 

communications’ so that direct-to-consumer marketing, such as product 

websites or sampling activity targeted primarily at children, are subject to the 

Code. 

• A prohibition against the sexualisation of children or using sexual imagery in 

advertising/marketing communications to children that is contrary to prevailing 

community standards. 

• The widening of the definition of ‘alcohol’ to capture all alcohol products or 

products that are associated in any way with alcohol. 

• A prohibition against ‘pester power’. 

• A requirement that a commercial communication to children is distinguishable to 

them as such and is not confused with program or editorial content.  This 

prohibition applies also when a popular personality is used to promote a product 

targeted at children. 

• A prohibition against the placement of advertising/marketing communications 

targeted at children in media unsuitable for children. 

• A prohibition against suggesting that a product targeted at children is affordable 

for all families. 

• A requirement that the use of premiums does not promote irresponsible or 

excessive consumption of a product. 

• A strengthening of the privacy provision to ensure parental knowledge and 

approval is granted before a child supplies personal information in response to 

advertising/marketing communications targeted at children.10 

The object of the Children’s Code is to ensure that, when advertising to children, 

advertisers and marketers “develop and maintain a high sense of social responsibility”11.  

Integral to the application of the Children’s Code is the definition of Advertising or 

Marketing Communications to Children as it is only where an advertisement is covered 

by this definition that the Children’s Code will apply to the advertisement.   

                                                             

10 “Major Changes to Advertising to Children Code”, Australian Association of National Advertisers, 16 April 2008, 
http://www.candy.net.au/cma2006/extranet/uploads/files/Media/AANA-Release-FINAL.pdf (accessed 12 February 2009) 
11 Australian Association of National Advertisers, “Code for Advertising & Marketing Communications to Children”, April 2008 
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The Children’s Code defines “Advertising or Marketing Communications to Children” as: 

Advertising or Marketing Communications which, having regard to the theme, 

visuals and language used, are directed primarily to Children and are for 

Product. 

“Advertising or Marketing Communications” are as defined in the Code of Ethics. 

“Children” means: 

children 14 years old or younger and “Child” means a child 14 years old or 

younger.   

“Product” means: 

goods, services and/or facilities which are targeted toward and have principal 

appeal to Children. 

The Children’s Code is to be read together with the Code of Ethics (other than section 

2.6 of the Code of Ethics regarding “Prevailing Community Standards” as these are 

separately dealt with in the Children’s Code) and, if appropriate, the Food and 

Beverages Code. 

The Children’s Code sets out the following areas for consideration: 

(a) prevailing community standards: advertisements must not contravene prevailing 

community standards in relation to “Advertising or Marketing Communications to 

Children” at the relevant time being those determined by, and based on 

research carried out on behalf of, the Advertising Standards Board; 

(b) factual presentation: advertisements must fairly represent, in a manner 

understood by children, the advertised product and not be ambiguous or 

misleading or deceptive; 

(c) placement: advertisements must not be targeted at children in unsuitable 

mediums; 

(d) sexualisation: advertisements must not state or imply children are sexual beings 

or that ownership or use of a product will enhance their sexuality.  Additionally, 

advertisements must not include sexual imagery contrary to “Prevailing 

Community Standards”; 
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(e) safety: advertisements must not portray the unsafe use of a product or 

situations which are unsafe which may encourage children to engage in 

dangerous activities, or create an unrealistic impression about safety; 

Advertiser: McDonald's Australia  
Product: Restaurants 
Type of advertisement: Television 
Nature of complaint: Safety – section 2.2 (of the Old Children’s Code – which is largely the 
same as section 2.5 of the Children’s Code) 
Date of determination: 12 June 2007 

Summary:  

 

The television advertisement is titled "Kate and the Cat" and features animated characters in 

the following scenario:  

Kate is walking along when she spots a kitten on the top branch of a tree. When she reaches 

the top branch, Kate, clutching the kitten to her chest, thumbs a lift from a passing flying 

saucer. The aliens say, “For saving kitty, come for a Happy Meal in the city!” Kate proudly 

climbs on to the roof of the UFO and off they go.  

The advertisement continues: "They picked up Dad along the way, making it Kate’s perfect 

day." As the UFO hovers, Dad sees her and smiles. He goes to the window of his office block, 

walks across the walkway that suddenly extends from the flying saucer and joins Kate on the 

UFO.  Finally, we see Kate enjoying her Happy Meal in a McDonald’s restaurant with Dad and 

the aliens. 

Complaints included the following: 

I am distressed this ad condones getting in a vehicle with strangers ….this ad portrays 

dangerous behaviour to young children. 

I am concerned the ad suggests to children that it would be OK to get in a car with strangers, if 

they were told that they had been good and were being taken for a treat, or that it would be 

OK because they would pick up Mum and Dad on the way…. 

The Board considered the depiction of a child going with a stranger at the promise of a reward 

and considered that this was a depiction of a potentially unsafe situation. The Board found the 

text of the advertisement “For saving kitty, come for a Happy Meal in the city!” troublesome as 

it is the type of language that has potential to encourage a child to go off with a stranger. The 

Board also considered that the statement “They picked up Dad along the way, making it Kate’s 

perfect day” was troublesome for the same reason.  
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The Board considered that animation can reduce the extent to which a viewer will consider an 

advertisement a depiction of reality or a depiction of likely behaviour. The Board considered 

that the current advertisement (involving the kitten and aliens) was less likely to encourage 

dangerous behaviour by children as the advertisement used aliens rather than people to take 

the child for a treat. However, the overall theme and message was still strong enough to be 

troubling.   

Accordingly, the Board determined that the advertisement breached the Children's Code, not 

only in respect of portraying unsafe situations which may encourage children to engage in 

dangerous activities, but in respect of undermining the authority, responsibility or judgment of 

parents or carers. 

McDonald’s withdrew the advertisement. 

(f) social values: advertisements must not be unduly frightening or distressing, or 

demean a person or group on the basis of ethnicity, nationality, race, gender, 

age, sexual preference, religion or mental or physical disability; 

(g) parental authority: advertisements must not undermine a parent’s authority, 

contain an appeal to urge parents to buy a product (pester power), imply a 

product would make a child superior to his or her peers or suggest a person who 

buys a product is more generous than one who does not; 

Advertiser: Blinck Mobile 
Product: Mobile phones/SMS 
Type of advertisement: Television 
Nature of complaint: Parental authority – section 2.4 (of the Old Children’s Code – which is 
largely the same as section 2.7 of the Children’s Code except that section 2.7 adds the 
prohibition on pester power) 
Date of determination: 10 October 2006 

Summary:  

The television advertisement shows an image of a mobile phone and a voiceover stating 

“Cool! Fool your parents and teachers with this unique silent ringtone. This ringtone is so high 

pitched adults cannot hear it! Test it yourself: to subscribe text SILENT to 191 196.” 

The Board considered whether the advertisement depicted material that contravened the 

Children’s Code. 
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The Board considered the language used in the advertisement, specifically “Fool your parents 

and teachers”. The Board determined that the language clearly encourages children to 

purchase a ringtone that can be used behind parents’ and teachers’ backs most likely in direct 

contradiction to their parents’ or teachers’ instructions.  

The Board considered that this message to children is likely to undermine the authority and 

responsibility of parents or teachers and on this basis determined that the advertisement 

breached the Children’s Code. 

The advertiser agreed to revise the advertisement and not tell that it’s to fool your parents and 

your teachers, but “can’t be heard by adults”. 

(h) price: stated prices must be accurate and should not suggest a product is 

affordable for all families; 

(i) qualifying statements: disclaimers, footnotes and qualifiers must be conspicuous 

and clearly explained in a manner a child can understand; 

(j) personalities or celebrities: the use of popular personalities or celebrities (live or 

animated) must not obscure the distinction between commercial promotions and 

program or editorial content; 

(k) premiums: an advertisement should not create the impression that the product 

being advertised is the premium (rather than the product itself) and should not 

encourage the irresponsible or excessive consumption of a product; 

(l) alcohol: advertisements must not be for or relate to alcohol products;  

(m) privacy: advertisements indicating that personal information will be, or may be, 

collected, must contain a statement in the advertisement that the child must 

obtain parental consent before supplying personal information; and 

(n) other codes: advertisements must comply with the Code of Ethics and the Food 

and Beverages Code. 
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When revising the Children’s Code, the AANA retained the definition of a child as a 

person 14 years or younger stating that “[t]he majority of the research and evidence we 

have reviewed points strongly to a definition of 12 years old or younger for the definition 

of a child. However, it is clear from the vast majority of submissions that the community 

prefers the retention of 14 years old or younger for the application of the code”.12 

3.6 AANA Food and Beverages Advertising and Marketing Communications Code 

The Food and Beverages Code was adopted on 1 November 2006 to supplement the 

Code of Ethics in respect of claims relating to food and beverages. The Food and 

Beverages Code is to be read together with the Code of Ethics and, if appropriate, the 

Children’s Code. 

The Food and Beverages Code was introduced to ensure advertisers develop and 

maintain a high sense of social responsibility in advertising and marketing food and 

beverage products in Australia.13   

Section 3 of the Food and Beverages Code relates specifically to “Advertising and 

Marketing Communications to Children”. 

“Advertising and Marketing Communications to Children” are defined as: 

Advertising or Marketing Communications which, having regard to the theme, 

visuals and language used, are directed primarily to Children and are for a 

Children’s Food or Beverage Product. 

“Advertising or Marketing Communications” is defined in the same way as in the Code of 

Ethics (and, accordingly, the Children’s Code). 

“Children” are defined in the same way as the Children’s Code.   

“Children’s Foods or Beverage Product” is defined as: 

any food or beverage product, other than alcoholic beverages as defined in and 

subject to regulation by the Alcohol Beverages Advertising Code, which is 

targeted toward and has principal appeal to Children.  

                                                             

12 “Major Changes to Advertising to Children Code”, Australian Association of National Advertisers, 16 April 2008, 
http://www.candy.net.au/cma2006/extranet/uploads/files/Media/AANA-Release-FINAL.pdf (accessed 12 February 2009) 

13 Australian Association of National Advertisers, Food & Beverages Advertising & Marketing Communications Code 
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Under Section 3 of the Food and Beverages Code (“Advertising and Children”), 

advertisements directed primarily to children: 

(a) must be easily understood by children, not mislead or deceive in respect of 

nutritional or health claims, not use ambiguity or a false sense of urgency, and 

not feature inappropriate practices such as price minimisation; 

(b) must not exploit children’s imaginations in a way that may encourage them to 

consume what may be considered to be, acting reasonably, an excessive 

amount of a food or beverage product; 

(c) must not imply that a product would afford a physical, social or psychological 

advantage over other children or that non-possession would have the opposite 

effect; 

(d) must not aim to undermine the role of parents or carers in guiding diet and 

lifestyle choices; 

Advertiser: Fonterra Brands 

Product: Food and Beverages 

Type of advertisement: Television 

Nature of complaint: Parental authority – section 3.4 

Date of determination: 14 August 2007 

Summary:  

The advertisement opens on a schoolboy sneaking out of the house as his mother calls "Andy, 

what have you got in your lunch box? I don't want you eating any junk...".  

As the boy runs off his mother makes a flying dive to attach herself to him. On the street 

another boy has his mother clinging to his back and nagging him about his hair. The scene is 

then re-enacted to show Andy's lunchbox containing a sandwich and fruit, to which he ads a 

“Mainland Munchables Protein Bar”, and this time as he runs out of the door with his mother 

following, he holds out the protein bar, which stops his mother in her tracks as a voiceover 

advises "Get Mum off your back with a Munchables Protein Bar. It packs heaps of healthy 

protein into one great tasting snack".  

The scene ends with Andy sitting alone enjoying his protein bar at lunchtime as other students 

sit around with their mothers still in attendance. 
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The Board considered that the advertisement did not “aim” to undermine parents.  The Board 

noted the advertiser's response and that market research confirmed that both children and 

parents felt positively about the relationship between the mother and son characters and they 

found the advertisement humorous.  

In relation to whether the advertisement “did” undermine parental authority, the Board 

considered that the advertisement did not; the advertisement presented mothers in an 

exaggerated but stereotypical manner as 'nagging' their children about routine school and 

personal hygiene matters, however, the Board considered that a reasonable child would not 

take home a message that said parents dietary choices are wrong rather a message that it is 

easy to keep mum happy if you eat the advertised product rather than trying to sneak junk 

food into your lunch box.  

The Board considered that the product is presented as a better choice than junk food and 

accepted the advertiser’s statement that included information comparing the nutritional profile 

of the advertised product to a variety of snack foods. 

The Board accordingly determined that the advertisement did not breach the Food and 

Beverages Code. 

(e) must not include any appeal to children to urge parents and guardians to buy 

specific products; and 

(f) must not feature ingredients or premiums unless they are an integral element of 

the product being offered. 

Advertiser: Hungry Jacks 

Product: Food and Beverages 

Type of advertisement: Television 

Nature of complaint:  Urge Parents and Premium  

Date of determination: 13 August 2008 

Summary:  

The advertisement for Hungry Jacks promotes the Batman movie "The Dark Knight". As 

scenes from the movie are shown, a male voice over announces "Look out kids - the Dark 

Knight has descended on Hungry Jacks, and he's brought cool new toys from the new Batman 

movie. Buy a Kid’s Club meal and you’ll get a hamburger, small fries and a small drink – plus a 

toy featuring the Dark Knight (images of products are shown as described). There are four to 

collect (each toy model is shown). So fly into Hungry Jacks for your Dark Knight Kids’ Club 

meal today." The scene ends with the movie logo and the announcer stating: “The burgers are 

better at Hungry Jacks.”  



 

Advertising to children: regulation, current issues and future directions 

30 

The Board considered that the advertisement did not contain an appeal to children to urge 

parents and/or adults to buy particular products for them.  

The Board also determined that the amount of time given during the advertisement to the 

promotion of the Dark Knight movie was not excessive and the Dark Knight toy did not 

constitute a premium as it was an integral part of the Kids Club Meal and could not be 

purchased separately.   

The Board accordingly determined that the advertisement did not breach the Food and 

Beverages Code. 

3.7 Commercial Television Industry Code of Practice 

The Free TV Code, developed by Free TV Australia together with ACMA and registered 

with ACMA, applies to commercial television broadcasting licensees and operates 

alongside the Children’s Television Standards 2005 and the other voluntary advertising 

codes, with some overlap.   

The Free TV Code contains requirements for advertisements generally and 

advertisements directed to children, including the requirement that advertisements 

comply with the Code of Ethics and, where directed to children, the Children’s Code 

(which, as set out above in this paper, requires advertisements directed to children to 

comply with the Foods and Beverages Code, if applicable), and other requirements 

regarding the content of advertisements, the placement of advertisements and the 

amount of advertising allowed on free-to-air television. 

The Free TV Code requires all advertisements to be given a classification appropriate to 

its content (which is undertaken by Commercials Advice Pty Ltd (CAD), operating on 

behalf of the members of Free TV Australia, which issues a “CAD Number” to an 

advertisement) and broadcast at a time that its classification allows in accordance with 

the classification system set out in the Free TV Code.  The Free TV Code mirrors the 

requirement in the Children’s Television Standard that only G-classified advertisements 

may be broadcast in C periods (and, in addition, in breaks immediately before or after a 

C or P period).   

In respect of advertising to children younger than 14 years of age, the Free TV Code 

provides that, amongst other things: 

(a) advertisements directed to children for food or beverages: 

(i) should not encourage or promote an inactive lifestyle; 
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(ii) should not encourage or promote unhealthy eating or drinking habits; 

and 

(iii) must not contain any misleading or incorrect information about the 

nutritional value of the relevant product; 

(b) in any program mainly directed to children, the host or any other regular 

presenter or character in the program must not sell or promote products or 

services and products that have names or packaging featuring the host or any 

other regular presenter or character in the program must not be recommended 

or promoted within the program; and 

(c) in any commercial involving the use of premium charge telephone services 

directed to children: 

(i) the basic terms of any competition involved must be presented in a 

form which children can understand; and 

(ii) children must be orally invited to seek parental permission before 

calling. 

3.8 Commercial Radio Codes of Practice and Guidelines  

The aim of the Commercial Radio Codes of Practice and Guidelines (Radio Code) is to 

“ensure that commercial radio broadcasters have regard to prevailing community 

standards in broadcast material, while protecting their right to responsible freedom of 

speech”.14 

While the Radio Code does not expressly address programming and/or advertising 

aimed at children, the Radio Code does provide that a licensee must not, amongst other 

things, broadcast program content which: 

(a) does not meet contemporary standards of decency, having regard to the likely 

characteristics of the audience of the licensee’s services; 

(b) incites, misleads or alarms listeners; 

(c) incites or perpetuates hatred against or vilifies any person or group; or 

(d) presents as desirable the misuse of alcohol or drugs. 
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3.9 Subscription Television Codes  

ASTRA, together with ACMA, has developed three codes of practice in respect of 

subscription television, registered with ACMA:  

(a) the Subscription Broadcast Television Code (Subscription Broadcast Code); 

(b) the Subscription Narrowcast Television Code (Subscription Narrowcast Code); 

and  

(c) the Open Narrowcast Television Code (Open Narrowcast Code).  

The Subscription Broadcast Code contains requirements regarding the content and 

placement of advertisements on subscription broadcast television, including a 

requirement that advertisements broadcast by licensees comply with any relevant AANA 

codes, including the Code of Ethics, the Children’s Code and the Food and Beverages 

Code.   

The Subscription Broadcast Code also provides that “special care must be shown in the 

broadcast of advertisements on channels intended for consumption by children”.  

Under the Subscription Broadcast Code, advertisements broadcast within a block or 

blocks of programming aimed at children aged 14 years or younger:  

(a) should not advertise products or services, or advertise in a manner, that could 

place children in physical, mental or moral jeopardy; 

(b) must be clearly distinguishable from the programming in which they appear; 

(c) should not seek to exploit children's innate credulity, loyalty and sense of fair 

play; and 

(d) involving the use of premium rate telephone services will include the basic terms 

of any competition and information about the cost of the call in a form which 

children can reasonably understand. 

Further, the Subscription Broadcast Code provides that a licensee must also consider 

the intellectual and emotional maturity of its intended audience when scheduling 

advertisements directed at children or merchandising particularly when associated with 

children’s programming. 

                                                                                                                                                                 

14 “Codes of Practice and Guidelines”, Commercial Radio Australia, 
http://www.acma.gov.au/webwr/aba/contentreg/codes/radio/documents/cra-codeofpractice.pdf (accessed on 12 January 2009) 
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Further, where appropriate, licensees must promote the use of parental lockout devices 

or other similar technology. 

Other ASTRA codes may be accessed at ASTRA’s website (www.astra.org.au).  

3.10 The public broadcasters - SBS and ABC 

The Special Broadcasting Service Act 1991 (SBS Act) allows SBS to broadcast 

advertisements and sponsorship announcements that run in total for not more than 5 

minutes in any hour of broadcasting.  The SBS Act provides that the Board of SBS must 

develop and publicise guidelines on the kinds of advertisements and sponsorship 

announcements that it is prepared to broadcast and may develop guidelines on other 

matters relating to advertising and sponsorship announcements. 

SBS’ Codes of Practice 2006 and the guidelines for advertising made under the codes of 

practice, SBS’ Guidelines for the Placement of Breaks in SBS Television Programs (SBS 

Advertising Guidelines), state that, as an associate member of Free TV Australia, SBS 

takes account of the classification and placement provisions in the Free TV Code.  

SBS Advertising Guidelines also state that advertisements featured on SBS should 

comply with the Code of Ethics and the Children’s Code (which, as set out above in this 

paper, requires advertisements directed to children comply with the Foods and 

Beverages Code, if applicable).  

The Australian Broadcasting Corporation Act 1983 prohibits the broadcast of 

advertisements, except announcements relating to activities of the ABC and in 

connection with ABC’s international television service and associated audio channels.   

3.11 Outdoor Media Association 

The Outdoor Media Association, the peak industry body which represents most of 

Australia’s outdoor media display companies and other associated parties, 

acknowledges the application to outdoor advertising of the self-regulatory regime 

managed through the ASB, although most of its members are not responsible for the 

outdoor advertising content.  However, the Outdoor Media Association also 

acknowledges that outdoor media operators have a responsibility to ensure outdoor 

media content does not infringe any laws or cause offence.15 

                                                             

15 www.oma.org.au/regulation-of-outdoor/ (accessed 5 March 2009) 



 

Advertising to children: regulation, current issues and future directions 

34 

The Outdoor Media Association voted unanimously to adopt a formal policy, binding on 

all members, in relation to the advertising of alcohol.  In particular, the policy’s objective 

is to limit the advertising of alcohol products on fixed inventory within a 150-metre sight 

line of a school so to not inadvertently target young people who are not of a legal 

drinking age, except where this is not possible, such as for clubs, pubs and bottle shops 

near schools.  The policy is to come into effect by 31 March 2009.16 

3.12 Australian Food and Grocery Council initiative and individual advertiser initiatives 

Food and grocery product manufacturers have acknowledged public and governmental 

concerns regarding the role of their products in respect of the health of children. 

The response by the Australian Food and Grocery Council (AFGC) (a national body 

representing prominent Australian food and grocery product manufacturers) was the 

release of a set of industry guidelines called “The Responsible Children’s Marketing 

Initiative” announced in October 2008.   

Under the initiative, members of the AFGC (including Nestle, Cadbury, Coca-Cola and 

Kellogg) have agreed to only advertise to children under 12 when it will promote healthy 

dietary choices and healthy lifestyles. This applies to all types of media, including 

television, where the audience predominantly comprises children under 12 and/or where 

the relevant program or media is directed primarily to children under 12.  Further, 

companies are required to develop and publish individual company action plans that 

outline how they will meet the core principles of the initiative, and have already done so 

(see company action plans at the AFGC’s website (www.afgc.org.au)). 

Complaints and compliance of the initiative is to be administered by the ASB, and the 

initiative is to be reviewed periodically. 

The AFGC has also stated that it will commission a study to monitor food and beverage 

advertising to children over a period of 12 months from the commencement of the 

initiative in January 2009. 

                                                             

16 “Outdoor advertising near schools to be limited”, media release of the Outdoor Media Association Inc., 25 September 2008 
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4 Regulation outside Australia 

It is beyond the scope of this paper to comprehensively compare the advertising 

regulatory regimes throughout the world.  This has been the subject of a number of 

research reports published in recent years, including a report commissioned by the 

World Health Organization (WHO) on the regulatory environment that surrounds the 

marketing of food and non-alcoholic beverages to children: Marketing Food to Children: 

the Global Regulatory Environment.17  More recently, OfCom undertook a review of 

children’s programming which included an international comparison of regulations 

governing advertising to children.18 

However, below in this paper is a brief overview of some of the regulations governing 

advertising to children which either do or may affect the regulation of advertising to 

children in Australia or, alternatively, are instructive to note when considering Australia’s 

position in terms of regulating advertising to children or in considering any further 

development of such regulations in Australia. 

4.1 The International Chamber of Commerce  

The development of industry self-regulation worldwide has been heavily influenced by 

the International Chamber of Commerce (ICC), a non-governmental international 

organisation founded in 1919, whose membership is composed of thousands of 

enterprises throughout the world, and that seeks to promote investment, the free flow of 

capital and trade harmonisation by creating rules that businesses may adopt 

voluntarily.19 

The ICC Commission on Marketing and Advertising (ICC Commission) is composed of 

individuals from ICC member companies ranging from the marketing and advertising 

industry, in-house legal advisors and lawyers representing a wide range of national 

backgrounds and business representative organisations.20 

                                                             

17 “Marketing Food to Children: the Global Regulatory Environment”, Dr Corinna Hawkes, World Health Organization, 2004. 

18 “The Future of Children’s Television Programming”, Office of Communications (Ofcom), 30 October 2007 

19 www.iccwbo.org/id93/index.html (accessed 19 January 2009) 

20 ICC Commission on Marketing and Advertising, http://www.iccwbo.org/policy/marketing/id857/index.html (accessed 19 January 
2009) 
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The ICC Commission also works in conjunction with international non-governmental and 

inter-governmental organisations such as the World Federation of Advertisers, the 

European Advertising Standards Alliance, the International Advertising Association and 

the Organisation for Economic Cooperation and Development.21 

In 1937, the ICC Commission issued its first code governing advertising self-regulation.22 

Since then, the ICC Commission has developed the ICC International Code for 

Advertising Marketing Communication Practice (ICC Code) and the ICC Framework for 

Responsible Food and Beverage Communications (ICC Food and Beverage 

Framework). In 2006, the ICC Commission published a revised and consolidated version 

of the ICC Code.  

The revised ICC Code prohibits advertising that: 

(a) exploits a child’s inexperience or credulity;  

(b) could have the effect of harming children mentally, morally or physically; 

(c) suggests the possession or use of a product will give a child physical, 

psychological or social advantages over other children;  

(d) undermines the authority, responsibility, judgment or tastes of parents, having 

regard to relevant social and cultural values; and 

(e) directly appeals to children to persuade their parents to buy the advertised 

product for them.  

The ICC Code has been adopted by businesses on a voluntary basis and numerous 

jurisdictions have applied or used the ICC Code to guide domestic regulations.  

The ICC Food and Beverages Framework was developed by the ICC in response to the 

“increasing worldwide attention to diet, physical activity and health”.23 The ICC Food and 

Beverages Framework highlights and expands upon the relevant food and beverage 

principles contained in the ICC Code.  In Australia, the Food and Beverages Code is 

based on standards set by the ICC. 

                                                             

21 ICC Commission on Marketing and Advertising, http://www.iccwbo.org/policy/marketing/id857/index.html, (accessed 19 January 
2009) 

22 ICC Commission on Marketing and Advertising, http://www.iccwbo.org/policy/marketing/id857/index.html, (accessed 19 January 
2009) 



 

Advertising to children: regulation, current issues and future directions 

37 

4.2 European Commission and Audiovisual Media Services Directive 

The European Commission is responsible for ensuring European Union (EU) law is 

applied throughout all countries that are Member States of the EU.  EU laws may come 

in the form of EU directives and may specify the date by which the national laws must be 

adapted to incorporate the EU directive.  Each Member State must adopt national 

implementing measures in order to incorporate the provisions of an EU directive into 

national law.24  The European Commission has powers to enforce compliance or refer 

matters to the European Court of Justice.  

The Audiovisual Media Services Directive (AVMSD) is based on the state of 

establishment principle which provides that a broadcaster must comply with the 

legislation of the EU Member State in which the broadcaster is located.  

The AVMSD amends and renames the “Television Without Frontiers Directive” (TWFD) 

whilst “providing less detailed but more flexible regulation”.25  It must be incorporated into 

national law by each EU Member State by the end of 2009.  

Unlike the TWFD, the AVMSD directly deals with the advertising of food and beverages 

to children. Article 3e(2) of the AVMSD provides that: 

Member States and the Commission shall encourage media service providers to 

develop codes of conduct regarding inappropriate audiovisual commercial 

communication, accompanying or included in children's programs, of foods and 

beverages containing nutrients and substances with a nutritional or physiological 

effect, in particular those such as fat, trans-fatty acids, salt/sodium and sugars, 

excessive intakes of which in the overall diet are not recommended. 

4.3 United Kingdom  

In the United Kingdom, the Ofcom is the national regulator for communications industries 

in the UK, with responsibilities across television, radio, telecommunications and wireless 

communications services.26 

                                                                                                                                                                 

23 “ICC Framework for responsible food and beverage marketing communication”, International Chamber of Commerce, October 
2006 

24 “Directives – definitions”, European Commission,  http://ec.europa.eu/community_law/directives/directives_en.htm (accessed on 
21 January 2009)  

25 “Audiovisual and media policies”, European Commission,  http://ec.europa.eu/avpolicy/reg/avms/index_en.htm (accessed on 13 
January 2009) 
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Ofcom’s approach towards advertising regulation has been to establish a single point of 

contact for advertising complaints across all media.27  In November 2004 Ofcom 

delegated the daily responsibility for applying the broadcast advertising codes to the 

Advertising Standards Authority (ASA) who at the time had already been applying the 

non-broadcast advertising codes developed by the Committee for Advertising Practice 

(CAP), the industry rule-making body comprising advertisers, agencies and broadcast 

media.28  Ofcom also delegated the responsibility for maintaining, reviewing and updating 

the broadcast codes to CAP (Broadcast) (BCAP).   

Ofcom, in conjunction with BCAP, introduced the Television Advertising Standards Code 

(Television Code). The Television Code contains many restrictions familiar to Australian 

advertisers but also contains extensive restrictions on food and beverage advertising to 

children on broadcast media. 

Under the Television Code, ASA and BCAP regard people under 16 years of age as 

children. The protection of children is stated in the code as one of the Television 

Code’s main priorities.  The Television Code states that special consideration should 

be given for all advertising which:  

(a) is aimed at children or is likely to be of interest to them;  

(b) features children whether as professionals or amateurs; and 

(c) could harmfully influence children even if not of direct interest to them. 

In 2007 a mandatory regulation was included in the Television Code in respect of 

advertisements that promote, directly or indirectly, food or beverages high in fat, salt or 

sugar (HFSS) in accordance with the nutrient profiling scheme published by the Food 

Standards Agency (FSA).  The new mandatory regulation bans at all times and on all 

channels advertising of HFSS products in or adjacent to children’s programmes and 

programmes of particular appeal to children under 16, including on cable or satellite 

channels, and at all times on dedicated children’s channels.  In addition, advertisers who 

promote HFSS products must not:  

                                                                                                                                                                 

26 “Young People and Alcohol Advertising: An investigation of alcohol advertising following changes to the Advertising Code”, 
Advertising Standards Authority, 16 November 2007, page 3 

27 “Young People and Alcohol Advertising: An investigation of alcohol advertising following changes to the Advertising Code”, 
Advertising Standards Authority, 16 November 2007, page 3 

28 “Young People and Alcohol Advertising: An investigation of alcohol advertising following changes to the Advertising Code”, 
Advertising Standards Authority, 16 November 2007, page 3 
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(a) use celebrities or licensed characters in advertisements for HFSS products 

targeted at pre-school or primary aged children; 

(b) make nutritional or health claims in advertisements for HFSS products targeted 

at pre-school or primary aged children; and 

(c) use promotional offers in advertisements for HFSS products targeted at pre-

school or primary aged children. 

CAP also administers the British Code of Advertising, Sales Promotion and Direct 

Marketing (Non-broadcast Code) for the content of advertisements in non-broadcast 

media such as the internet, emails, SMS messages and outdoor media, amongst other 

media. 

Some commentators suggest that the Television Code has been circumvented by an 

increase in the use of the less restrictive Non-broadcast Code.29  

Ofcom conducted a review of the impact of the HFSS restrictions in July 2008 and 

published a report in December 2008.30  Ofcom found that, compared to 2005, in 

2007/2008 children saw approximately 34% less HFSS advertising on television.  

Younger children, being those between the ages of 4 to 9 years old, saw 39% less HFSS 

advertising on television, and older children, being those between the ages of 10 to 15 

years old, saw 28% less HFSS advertising on television.  In children’s airtime children 

from 4 to 15 years of age saw 63% less HFSS advertising in that same period.    

Similar to the self-regulatory regime in Australia, when the ASA upholds complaints, 

media owners agree not to run advertisements that breach the Codes.31 In addition, the 

ASA can refer a broadcaster to Ofcom if it is not adhering to the Codes, or alternatively 

the ASA can refer an advertiser, agency or publisher to the Office of Fair Trading if a 

broadcaster continues to run advertisements that breach the Codes. 32   

                                                             

29 “Online junk-food advertisements ‘targeting children’”, Taylor J, The Independent Online, July 16 2008, 
www.independent.co.uk/life-style/health-and-wellbeing/health-news/online-junkfood-advertisements-targeting-children-868705.html 
(accessed 9 January 2009) 

30 “Changes in the nature and balance of television food advertising to children”, Ofcom, 17 December 2008. 
31 “A Short Guide to What We Do”, Advertising Standards Authority, http://www.asa.org.uk/asa/about/short_guide/ (accessed on 13 
January 2009) 

32 “A Short Guide to What We Do”, Advertising Standards Authority, http://www.asa.org.uk/asa/about/short_guide/ (accessed on 13 
January 2009) 
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The ASA undertook a food and beverage advertising survey in 200833 which reviewed 

whether advertisements were complying with the various Codes, particularly those codes 

designed to ensure that food and beverages are advertised responsibly to children.  

Of the 927 advertisements surveyed, only 10 were found to have breached a Code, a 

compliance rate of 99%.  Only one of the 10 breaches related to the new food and 

beverage restrictions.34 

This is the advertisement found to have breached the new food and beverage 

restrictions in the Television Code in the ASA’s survey.  

Advertiser: Coca-Cola Great Britain  
Product: Beverage  
Type of advertisement: Television  
Date of complaint: 8 October 2008  
 
Summary: 

 

The television advertisement begins with a young female voice-over which states "I guess you 

could say mum's got her own ideas about right and wrong".  The mother and daughter are shown 

in the kitchen.   The voice-over continues “now I ain’t gonna say she’s always wrong but I don’t 

reckon she’s hardly ever right either.  Had to break it to her that me and my new man Cactus Kid 

only drinks Oasis and don’t mess around with no water.” 

 

A man is shown in the doorway.  He is green with cactus spikes covering his body and is holding 

a bottle of “Oasis” (a flavoured beverage). The voice-over continues as the daughter is shown 

touching her stomach with both hands: "she 'bout turned white as a sheet when I told her I was 

fixing to have his baby".  The mother shouted “he’s a freak” and the voice-over stated “that’s 

about when we figured it was time to say so long to mum”. 

 

The girl and 'Cactus Kid' are shown running from the house and speeding away in a car, with the 

daughter drinking a bottle of Oasis as they drive.  The voice-over says "I reckon now she knows 

how I ended up getting sunburn on the bottom of my feet".  The text on the screen stated “FOR 

PEOPLE WHO DON’T LIKE WATER”. 

 

                                                             

33 ”Compliance report: Food and Soft Beverage Advertising Survey 2008”, Advertising Standards Authority 

34 ”Compliance report: Food and Soft Beverage Advertising Survey 2008”, Advertising Standards Authority, page 3 
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Complaints were received from viewers about this advertisement that believed the girl in the 

advertisement appeared to be a minor and viewers that felt that the advertisement was offensive 

and harmful because it condoned teenage pregnancy.  Further, there were objections as to the 

alleged inappropriate scheduling of the advertisement as it could be seen by children and young 

people and objections as to the alleged suggestion that Oasis was a substitute for water which 

disparaged good dietary practice.  Complaints and objections were also received about a related 

advertisement. 

 

The ASA felt that the reference to getting sunburnt on the bottom of her feet would be interpreted 

by most viewers as sexual innuendo.  The ASA considered that because the advertisement could 

be interpreted to condone underage sex and teenage pregnancy, the innuendo was inappropriate 

and likely to cause serious or widespread offence. 

Although the ASA found numerous breaches of the Television Code, it is instructive to note, in 

particular, some of its findings in respect of breaches of section 7 of the Television Code 

concerning advertising to children: 

- the ASA found that the sexual references were unlikely to be understood by young children but 

were inappropriate for older children because they were likely to be interpreted as condoning 

underage sex and teenage pregnancy (as such the advertisement breached the scheduling 

restrictions (appropriate timing restrictions must be applied to advertisements which might harm or 

distress children of particular ages or which are otherwise unsuitable to them) and restrictions on 

the treatments unsuitable for children in the Television Code); and 

- the ASA found that, because Oasis contained added sugar and the advertisement suggested 

that the girl replaced water with Oasis, the advertisement was irresponsible and could discourage 

good dietary practice (as such the advertisement breached the restrictions on diet and lifestyle - 

advertisements must avoid anything likely to encourage poor nutritional habits or an unhealthy 

lifestyle in children).   

4.4 United States of America  

In the United States of America it has largely been left to sections of industries to 

develop and adhere to their own voluntary programs. 
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The Federal Trade Commission (FTC) report “Marketing Food to Children and 

Adolescents: A Review of Industry Expenditures, Activities and Self-Regulation”35 found 

that the major food and beverage industries in the USA have made improvements in their 

marketing that is directed to children.36  

 

The report specifically addresses the Children’s Food and Beverage Advertising Initiative 

(USA Initiative), launched by the Council of Better Business Bureaus (CBBB) in 2006, 

as an initiative which is taking positive and “important steps to encourage better nutrition 

and fitness among the nation’s children”.37  The report cites the USA Initiative’s attempts 

to change the mix of food and beverage advertising messages directed to children under 

12 years of age and to encourage them towards healthier eating and better physical 

fitness.  

The report found that food and beverage marketing regularly created special limited-

edition food and beverage products featuring movie characters.  This method of cross-

promotional campaigns often directs viewers to a website where they can enter a 

sweepstakes to win a related premium, such as a movie poster or a character action 

figure.38 Consumers are also directed to “advergames” (video games advertising a 

product), free download advertisements such as screen savers and ringtones, podcasts, 

and online video episodes known as “webisodes”.39 

The USA Initiative is a voluntary, self-regulation program the aim of which is “to provide 

companies that advertise foods and beverage to children with a transparent and 

accountable advertising self-regulation mechanism.”40  

                                                             

35 “Marketing Food To Children and Adolescents: A Review of Industry Expenditures, Activities, and Self-Regulation”, Federal 
Trade Commission, July 2008, http://www.ftc.gov/os/2008/07/index.shtm#29 (accessed on 27 January 2009) 

36 “FTC Report Sheds New Light on Food Marketing to Children and Adolescents”, Federal Trade Commission, 
http://www.ftc.gov/opa/2008/07/foodmkting.shtm (accessed on 19 January 2009) 

37 “FTC Report Sheds New Light on Food Marketing to Children and Adolescents”, Federal Trade Commission, 
http://www.ftc.gov/opa/2008/07/foodmkting.shtm (accessed on 19 January 2009) 

38 “Marketing Food To Children and Adolescents: A Review of Industry Expenditures, Activities, and Self-Regulation”, Federal 
Trade Commission, July 2008, p ES-4 

39 “Marketing Food To Children and Adolescents: A Review of Industry Expenditures, Activities, and Self-Regulation”, Federal 
Trade Commission, July 2008, p ES-5 

40 “Food and Beverage Advertising Initiative 2006”, Council of Better Business Bureaus, 
http://us.bbb.org/WWWRoot/storage/16/documents/InitiativeProgramDocument.pdf (accessed on 5 February 2009) 
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Current participants of the Initiative include Burger King Corp, Cadbury Adams, Campbell 

Soup Company, The Coca-Cola Company, ConAgra Foods Inc., The Dannon Company, 

General Mills Inc., The Hershey Company, Kellogg Company, Kraft Foods Inc., Mars Inc., 

McDonald's USA, Nestlé USA, PepsiCo Inc. and Unilever United States. 

Under the USA Initiative, participating companies agree to devote at least 50% of their 

advertising directed to children under 12 years of age to promote healthier dietary 

choices and/or to messages that encourage good nutrition or healthy lifestyles.  

For example, McDonald’s has developed its own nutritional guidelines, entitled 

“Advertised Meal”, to govern its media directed to children under 12 years of age. 

McDonald’s utilises the “Dietary Guidelines for Americans 2005” which uses the no more 

than "35-10-35" (fat, saturated fat, sugar) criteria.  In addition, the McDonald's pledge 

only permits the use of licensed characters for products that meet its nutritional 

guidelines.  

Nestle has introduced "global marketing to children principles" which is underpinned by a 

nutritional profile system that determines which products it will not advertise to children41 

and the reformulation of products aimed at children, such as the removal of artificial 

colours from chocolate “Smarties”.42  

Other participating companies have also agreed to: 

(a) include healthier dietary choices that incorporate the company's food or 

beverage products;  

(b) not engage in food and beverage product placement in editorial and 

entertainment content; 

(c) reduce the use of third-party licensed characters in advertising that does not 

meet the Initiative's product or messaging criteria;  

(d) limit products shown in interactive games to healthy dietary choices, or 

incorporate healthy lifestyle messages in the games; and 

(e) not advertise food or beverage  products in elementary schools. 

                                                             

41 “Food giant Nestle takes sugar hit to sweeten image”, Canning S, The Australian, 19 November 2008, 
http://www.theaustralian.news.com.au/story/0,25197,24673501-601,00.html (accessed on 12 February 2009) 

42 “Wellness – Nutrition and Health”, Nestle UK  http://www.nestle.co.uk/OurResponsibility/NutritionHealthAndWellness/ (accessed 
on 12 February 2009) 
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4.5 Other Jurisdictions 

The blanket banning of all advertising directed to children has been the preferred 

approach of some jurisdictions, such as Quebec, Canada and Sweden. 

In 1978, the Government of Quebec, Canada, enacted the Consumer Protection Act 

(1980) (CP Act) to prohibit all forms of commercial advertising directed at children under 

13 years of age. The provisions under the CP Act were challenged as soon as they were 

enacted. Following a lengthy judicial debate, the Supreme Court of Canada ruled that 

although the prohibition constituted a restriction to the freedom of expression guaranteed 

by the Charter of Rights, this limitation was reasonable and justifiable in a free and 

democratic society mainly because the purpose of the measure is the “protection of a 

group which is particularly vulnerable to techniques of seduction and manipulation 

abundant in advertising”.43  The regulatory ban on advertising to children is extremely 

broad and applies to any goods, including, but not limited to, food and to all forms of 

advertising. The CP Act is enforced by the Consumer Protection Law Enforcement 

Agency in Quebec which possesses all the necessary investigation and prosecution 

powers to enforce the law.  

In Sweden, the Swedish Broadcasting Commission (SBC) is a national authority whose 

task is to regulate advertising through the Radio and Television Act (1996:844) (Radio 

and Television Act). The Radio and Television Act prohibits commercial advertising that 

targets children during or immediately before or after a program that is primarily intended 

for children under the age of 12.44 The prohibition is general and applies to all 

advertising. For example, advertising which is “broadcast before or after a children’s 

program with only a ‘greetings element’ as a break in the program are considered to be 

broadcast in ‘immediate conjunction’ to it”.45  

                                                             

43 Irwin Toy Ltd v Quebec (Attorney General) [1989] 1 SCR. 927 

44 Swedish Radio and Television Act (1996:844), chapter 7, section 4 

45 “Interpretative Advice on the Prohibition of Commercial Advertising to Children on Television”, Swedish Consumer Agency, 
http://www.konsumentverket.se/mallar/en/startsidan.asp?lngCategoryId=662&lngArticleId=889 (accessed 12 February 2009) 
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Furthermore, certain persons or characters from children’s programs must not be used in 

commercials.46  Given these prohibitions, the design and presentation of an 

advertisement are considered important indicators of its intended target group. The SBC 

advises that an advertisement’s introductory seconds will indicate whether it should be 

considered as an advertisement intended for children under the age of 12.47  

5 Current issues 

The AANA lists on its website as “current matters” under “active consideration” by, in 

particular, the AANA’s political/ethical sub-committee, the following:   

• Alcohol Advertising & Marketing Communication and Teenage Binge Drinking  

• Food Advertising & Marketing Communication to Children  

• Advertising & Marketing Communication and Obesity  

• Sexualisation of Children in the Contemporary Media Environment  

It is instructive to note that 2 out of the 4 “current matters” are solely matters relating to 

advertising to children, 1 out of the 4 “current matters”, advertising and obesity, is largely 

a matter relating to advertising to children, and the remaining 1 out of 4 “current matters”, 

alcohol advertising and teenage binge drinking, is a matter which relates to children (as 

defined earlier in this paper) in addition to individuals who may not be categorised as 

children (as defined earlier in this paper). 

Obviously, advertising to children is currently a “hot topic”, and outlined below is a brief 

overview of some recent developments in respect of the latter 3 out of 4 “current matters” 

listed above in this section of the paper. 

5.1 Food and beverage advertising to children 

In 2006, the Australian Democrats party introduced the Protecting Children from Junk Food Advertising Bill 
2006 (Cth) into the Senate. The bill was an attempt to ban junk food advertising by amending the Broadcasting 
Services Act 1992 and was ultimately rejected by the Senate under the belief that, in this instance, it was not 
appropriate or necessary for the government to interfere with the regulation of food and beverage advertising.  

                                                             

46 “Interpretative Advice on the Prohibition of Commercial Advertising to Children on Television”, Swedish Consumer Agency, 
http://www.konsumentverket.se/mallar/en/startsidan.asp?lngCategoryId=662&lngArticleId=889 (accessed 12 February 2009) 

47 “Interpretative Advice on the Prohibition of Commercial Advertising to Children on Television”, Swedish Consumer Agency, 
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In 2008 the Protecting Children from Junk Food Advertising (Broadcasting Amendment) Bill 2008 (Cth) was 
introduced into the Senate by the Australian Greens party. The Bill sought to amend the Broadcasting 
Services Act 1992 and the Schools Assistance (Learning Together—Achievement Through Choice and 
Opportunity) Act 2004 by banning junk food advertising during children’s television viewing hours and in 
schools. 

The Senate, on the recommendation of the Selection of Bills Committee, referred the Bill to the Standing 
Committee on Community Affairs for review. The referral of the Bill to the Community Affairs Committee 
illustrated the perceived seriousness of childhood obesity and community concern. The reasons provided for 
referring the Bill to the Community Affairs Committee were as follows: 

The issue of junk food advertising to children is a growing concern to the Australian community, 
particularly parents and health advocacy groups.  The recent decision by the Australian 
Communications and Media Authority not to include restrictions on this type of advertising despite 
the dramatic increase in childhood obesity in Australia highlights the need for a legislative 
response..48 

Nevertheless, the report concluded that “industry self regulation is a positive development” and that it would be 
“premature to introduce legislative changes to food and beverage advertising while the National Obesity 
Strategy is developed and before industry initiatives such as The Responsible Children’s Marketing Initiative 
can be properly assessed.”49 

5.2 Advertising to children and obesity 

As at the beginning of 2009, debate over the correlation between advertising to children 

and obesity has lost none of its impetus as both sides of the debate have fortified their 

relative positions with the release of new research that is dubious at best and biased at 

worst.  

There have been claims that Australia has surpassed the United States as the world’s 

most obese nation50 and counter claims deriding the notion that advertising to children 

contributes to childhood obesity.51 Although there are claims of an “obesity epidemic” in 

Australia, some research places doubt upon the existence of an actual “obesity 

epidemic” in Australia by claiming that the rate of obesity amongst children has reached 

a plateau.52 

                                                             

48 www.aph.gov.au/SENATE/committee/clac_ctte/protecting_children_junk_food_advert/tor.htm (accessed 3 March 2009) 
49 “Protecting Children from Junk Food Advertising (Broadcasting Amendment) Bill 2008”, The Senate Standing Committee on 
Community Affairs, December 2008, pp 17-18 

50 “Australia pips the US as world’s fattest nation”, Sydney Morning Herald, 20 June 2008.  

51 “Childhood obesity has stabilised”, Sydney Morning Herald, 9 January 2009 

52 “Childhood obesity epidemic a myth, says research”, The Australian, 9 January 2009 
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The Preventative Health Taskforce discussion paper “Australia: the healthiest country by 

2020” outlines strategies to reduce chronic diseases such as obesity. Written 

submissions on the discussion paper closed on 2 January 2009 and the taskforce, which 

is scheduled to report to the Federal Health Minister in June 2009, is expected to confirm 

its recommendations that a reduction in junk food advertising will assist in the reduction 

of obesity amongst children.  

An interesting development has been that, in light of the failure of the Protecting Children 

from Junk Food Advertising (Broadcasting Amendment) Bill 2008 (Cth) introduced by the 

Greens Party to the Senate in 2008, various States have tentatively commenced to 

consider introducing their own regulations on food and beverage advertising.  

The Queensland Department of Health released a discussion paper in 2008 and is 

currently preparing a report for the Queensland Premier. It is expected that the report will 

make a number of recommendations to restrict the advertising of food and beverages to 

children.  

In 2008, the South Australian Government also decided to address concerns about food 

and beverage advertising during children’s television viewing times by releasing a 

consultation paper on advertising and the consumption of food and beverages.  The 

consultation paper invites food and beverage manufacturers, advertising and 

broadcasting industries, community groups and members of the public to submit 

proposals regarding the influence of television advertising on childhood obesity.  The 

South Australian Government has justified this restrictive approach on the basis that food 

and beverage manufactures have failed to agree on the comprehensive removal of food 

and beverage advertising during children’s television viewing times.53 

The New South Wales Government has indicated that it may also follow the lead taken 

by the South Australian and Queensland governments and adopt a state based system 

of food and beverage advertising regulations.54 

                                                             

53 “SA call to ban junk food ads for kids” News release, Minister for Health Hon John Hill, 8 February 2008, 
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Nevertheless, whether States have the jurisdiction to implement their own advertising 

regulations is another matter. The South Australian government has reportedly received 

legal advice indicating that as the Commonwealth has failed to exercise its power 

enabling it to regulate food and beverage advertising, the power to regulate in South 

Australia now rests with the South Australian Government.55  

5.3 Sexualisation of children in advertising  

In 2006, the Australia Institute published two discussion papers Corporate paedophilia: sexualisation of 
children in the media and Letting children be children: stopping the sexualisation of children in Australia.  The 
papers documented and examined the sexualisation of children aged 12 and under in relation to three types of 
cultural material: advertising (both print and television), girls’ magazines, and television programs (including 
music video-clips). 

Unsurprisingly, the papers generated heated public debate amongst the media, parents, academics and other 
interested parties.  On 15 August 2007, the Senate passed an Australian Democrats party motion noting the 
harmful effects of the sexualisation of children in the media. 

In 2008, the Senate referred the issue of sexualisation of children to the Senate Standing Committee on 
Environment, Communications and the Arts (ECA Committee) for inquiry.  The ECA Committee released a 
report in the same year titled “Sexualisation of children in the contemporary media”.56 

The core objective of the inquiry was to examine potential changes to the systems of advertising regulation in 
Australia to strike a balance between: 

(a) facilitating commercial interests and freedom of individual choice;  

(b) protecting children from exploitation while allowing parents to make choices about their children’s 
wellbeing; and 

(c) maintaining systems of media and advertising regulation that are accessible, predictable and fair, and 
which deliver outcomes that reflect prevailing community standards.57 

The ECA Committee examined the effectiveness of the regulation of advertising standards and existing 
complaints mechanisms.  In particular, the ECA Committee reviewed the performance of the ASB complaints 
system as an indicator of the effectiveness of advertising regulation.  

                                                             

55 “SA Govt takes on junk food advertising”, ABC News, 9 February 2008, 
http://www.abc.net.au/news/stories/2008/02/09/2158517.htm (accessed 3 March 2009) 

56 “Sexualisation of children in the contemporary media”, The Senate Standing Committee on Environment, Communications and 
the Arts, June 2008 

57 “Sexualisation of children in the contemporary media”, The Senate Standing Committee on Environment, Communications and 
the Arts, June 2008, page 31 
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The ECA Committee looked at complaints to the ASB generally and noted that there were very few complaints 
dealing with advertising directed to children and those complaints that did relate to children concerned issues 
other than sexualisation – for example, product or consumer safety.58 

In light of the recent introduction of the revised Children’s Code in May 2008 (which, as described above in this 
paper, unlike the Old Children’s Code, includes a prohibition on the sexualisation of children), the ECA 
Committee considered that it would be premature to form any conclusion on the effectiveness of the new 
Children’s Code.  

However, the ECA Committee noted that the Children’s Code “lacks any real substance and fails to 
satisfactorily address the broader issue of advertising that, while not explicitly sexualising, promotes atypical or 
unrealistic stereotypes.59 

Consequently, the ECA Committee recommended that in early 2010 the Senate review the effectiveness of the 
operation of the Children’s Code.60 

6 Conclusion: future directions in Australia 

It is difficult to say exactly where we are headed in respect of advertising to children in 

Australia, although it would appear that, with the exception of food and beverage 

advertising to children, in respect of most matters of advertising to children, including the 

sexualisation of children in advertising, we are in a “wait and see” period: waiting and 

seeing whether the new Children’s Code and, once introduced, the new Children 

Television Standards 2008 effectively regulate the various matters of concern in respect 

of advertising to children.  It would, however, appear that Australia compares well in 

respect of these matters when compared to some other jurisdictions considered in this 

paper. 
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In respect of food and beverage advertising to children, recent developments in Australia 

suggest that this matter of concern is likely to be further regulated in the very near future, 

in particular, as there is evident concern by governments to address community concerns 

of childhood obesity.  These developments include the reported government taskforce 

considering additional taxes and other deterrents on the sale of fatty, sugary and salty 

foods,61 the Senate inquiry discussed earlier in this paper, the report due from the 

Preventative Health Taskforce referred to earlier in this paper on strategies to reduce 

chronic diseases such as obesity, and the possible move by State governments to 

regulate food and beverage advertising to children, discussed earlier in this paper. 

It is, however, also difficult to say whether it is more likely that such further regulation will 

be by way of increased self-regulation in an ongoing manner or the introduction of 

legislation banning certain advertisements, in particular, “junk food” advertising. 

On the one hand, further self-regulation may appear likely, in particular, because of the 

wide-reaching self-regulatory scheme, industry initiatives and individual regulations 

currently in place in Australia and the inherent capabilities of the self-regulatory scheme 

to adapt to changing community standards far quicker than similar legislation.  Of course, 

added to this is the near perfect record of compliance with the determinations by the 

Advertising Standards Board.  Also relevant is the ASB’s record in revising and refining 

its various codes to reflect changes in community standards, for example, the significant 

changes introduced in the Children’s Code in 2008.  Finally, industry initiatives and 

individual advertiser regulations are being increased in this area of food and beverage 

advertising to children, as discussed earlier in this paper. 

However, on the other hand, the introduction of Federal or State government legislation 

may prevail for regulation of certain food and beverage advertising to children, as 

community groups and parents continue to lobby governments for advertising bans, in 

particular for “junk food” advertising.   

 

EVERY EFFORT HAS BEEN MADE TO ENSURE THAT THIS DOCUMENT IS ACCURATE.  

HOWEVER, IT IS NOT INTENDED TO BE, AND IS NOT, A SUBSTITUTE FOR OBTAINING 

COMPETENT LEGAL ADVICE.   

*Sonia Borella would like to acknowledge the efforts of Catherine Hoyle, Alvaro Pena and 

Philip Horvath in the preparation of this paper.  
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