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1. Introduction 

2015 was a busy year in administrative law.  The High Court handed down important decisions 
concerning the validity of the Commonwealth's regional processing arrangements and the 
scope of the Independent Commission Against Corruption's power.  The Federal Court 
devoted significant resources to resolving the vexing question of what is a question of law. 

While some of the cases we highlight in this paper are routine applications of well-known 
principles, other cases show slightly different approaches.  For example, the decision of the 
High Court in Cunneen signifies that the Court may be prepared to entertain less textual 
interpretation of statutes.  We also discuss a number of cases concerning the reasons of 
decision-makers which give some suggestion that the trend of placing reasons under the 
judicial microscope may be easing. 

Natural justice remains a dominant force in judicial review and we examine some decisions 
which examine the hearing rule.  Perhaps the more interesting development in natural justice, 
though, is the cases on the rule against bias.   

2. The High Court and offshore detention 

Earlier this year, the High Court handed down its decision in Plaintiff M68 of 2015 v Minister for 
Immigration and Border Protection1 concerning the validity of the Commonwealth's 
arrangements with Nauru for offshore detention.  This case followed the High Court's decision 
in Plaintiff S156 of 2013 v Minister for Immigration and Border Protection2 in which the High 
Court found that the Commonwealth has the constitutional power to remove an alien from 
Australia to Nauru and detail the person for that purpose.  In Plaintiff M68 the main challenge 
was whether the Commonwealth had the power to enter into arrangements with Nauru 
securing and funding the detention of people removed from Australia. 

The High Court held that the Commonwealth did have that power.  The first issue that the 
Court dealt with was whether the provisions of the Migration Act 1956 (Cth) facilitating regional 
processing authorised unlawful executive detention.  This issue arose because the 
Parliament's power to authorise executive detention was held, in Chu Kheng Lim v Minister for 
Immigration, Local Government and Ethnic Affairs3 (Lim's case), to only extend to detention in 
order to effect removal from Australia as soon as possible.  French CJ and Kiefel and Nettle JJ 
held that no issue of Lim's case arose in Plaintiff M68 because detention was effected 
pursuant to the laws of Nauru.  Their Honours held that the arrangements entered into 
between the Commonwealth and Nauru were incidental to the regional processing 
arrangements provided for in the Migration Act and therefore supported by the 
Commonwealth's executive power under section 61 of the Constitution.4  Bell J considered 
that, although the Commonwealth was "participating" in the detention, it was authorised 
pursuant to the doctrine in Lim's case.5 

Gageler and Keane JJ in separate reasons agreed with the result but considered that the 
relevant conduct was authorised by the provisions in the Migration Act and therefore that it 

                                                      
1 [2016] HCA 1 (Plaintiff M68). 
2 [2014] HCA 22. 
3 (1992) 176 CLR 1. 
4 [2016] HCA 1, [42]-[46] (French CJ and Kiefel and Nettle JJ).  
5 Ibid, [99] (Bell J). 
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was not necessary to consider whether it was within the scope of the Commonwealth's 
executive powers.6  

Gordon J dissented.  Her Honour considered, based on the principles in Lim's case, that the 
Commonwealth's powers to detain an individual without judicial warrant do not extend to 
authorising detention outside of Australia.  Her Honour held: 

"The Commonwealth had no need to and had no right to detain the Plaintiff in a 
foreign state. No other basis has been identified that would justify, let alone 
authorise, the crafting of a new exception which would allow the detention of an 
alien by the Commonwealth, in a foreign state, after the Commonwealth has 
exercised its undoubted power to expel that alien from Australia or prevent entry by 
that alien into Australia."7 

3. Corruption watchdogs under review 

The High Court's decision in Independent Commission Against Corruption v Cunneen8 set off 
a number of challenges to the role and scope of corruption watch dogs.  It also set off a major 
controversy about the Independent Commission Against Corruption (ICAC) itself, which is 
currently the subject of a Parliamentary inquiry in NSW. 

The facts of the Cunneen case are these: Ms Cunneen SC is a Deputy Senior Crown 
Prosecutor in the NSW office of the DPP.  On 31 May 2014 her son and her son's girlfriend 
were involved in a car accident.  ICAC alleged that Ms Cunneen counselled her son's girlfriend 
to have chest pains in order to delay a breath test.  Ms Cunneen commenced proceedings to 
restrain ICAC from taking any action on the basis that the allegation was outside ICAC's remit. 

Ms Cunneen was unsuccessful at first instance in the Supreme Court of NSW but successful 
on appeal to the NSW Court of Appeal.  ICAC appealed to the High Court.  The issue was the 
scope of section 8(2) of the Independent Commission Against Corruption Act 1988 (NSW) 
(ICAC Act) which relevantly provided: 

"Corrupt conduct is also any conduct of any person (whether or not a public official) 
that adversely affects, or that could adversely affect, either directly or indirectly, the 
exercise of official functions by any public official, any group or body of public 
officials or any public authority …" 

More precisely, the issue that the Court grappled with was whether "adversely affects" in 
section 8(2) means that the conduct must have had to affect the probity of the exercise of an 
official function or whether it might extend to the efficacy of an official function.  The majority 
(French CJ and Hayne, Kiefel and Nettle JJ) concluded that the preferable interpretation was 
the former.  Their Honours held that an expanded meaning of "adversely affects" would be 
incompatible with the statutory purpose and context.  In this regard, their Honours set out a 
number of things which could amount to "corrupt conduct" under the ICAC Act if the expanded 
approach were taken: 

                                                      
6 Ibid, [185] (Gageler J); [265] (Keane J). 
7 Ibid, [401] (Gordon J). 
8 [2015] HCA 14 (Cunneen). 
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"(1) In any case where a public authority relied on the advice, say, of a fraudulent 
stockbroker, insurance company or savings institution (just as other institutions and 
members of the public might do), and was thereby caused to suffer financial loss, 
the broker, insurance company or savings institution's fraud would count as corrupt 
conduct under s 8(2)(e) because the authority's financial loss could leave it less 
able to discharge its official functions. 

(2) If a thief stole one of a public authority's vehicles – say a garbage truck – the 
theft would qualify as corrupt conduct under s 8(2)(f) because, having lost the use 
of the truck, the authority could be rendered less able to discharge its official 
function of collecting garbage. 

(3) Any offence of telling lies to a police officer with the object of deflecting the 
officer from instituting a prosecution would count as corrupt conduct under s 
8(2)(g)." 

Their Honours thought that such an expanded approach was implausible, saying: 

"It is not likely that an Act which is avowedly directed to investigating, exposing and 
preventing corruption affecting public authorities – and for which the justification for 
the conferral of extraordinary powers on ICAC was said to be the difficulty of 
discovering and exposing corruption in the nature of a consensual crime of which 
there is no obvious victim willing to complain – should have the purpose or effect of 
extending the reach of ICAC to a broad array of crimes having nothing to do with 
corruption in public administration apart from such direct or indirect effect as they 
might conceivably have upon the efficaciousness of the honest and impartial 
exercise of official functions by public officials." 

In reaching their conclusion, their Honours emphasised the importance of construing 
legislation according to its purpose and in context.  Their Honours cited K&S Lake City 
Freighters Pty Ltd v Gordon & Gotch Ltd9 where Mason J said:10 

"Problems of legal interpretation are not solved satisfactorily by ritual incantations 
which emphasize the clarity of meaning which words have when viewed in isolation, 
divorced from their context. The modern approach to interpretation insists that the 
context be considered in the first instance, especially in the case of general words, 
and not merely at some later stage when ambiguity might be thought to arise." 

This remark by the majority, even though in passing, is notable because it appears to signal a 
slightly different approach on the part of four members of the Court to that which the Court has 
taken in the last several years.  Based on those decisions, it might have been thought that the 
modern approach expounded in K&S Lake City was going out of fashion.11  In this context, 
Gageler J (in dissent) preferred an expanded view of "adversely affects" in section 8(2) of the 
ICAC Act.   

                                                      
9 (1985) 157 CLR 309 (K&S Lake City). 
10 Ibid, 315. 
11 See, for example, Alcan (NT) Alumina Pty Ltd v Commissioner of Territory Revenue (2009) 239 CLR 
27, [47]; Australian Education Union v Department of Education and Children's Services [2012] HCA 3; 
Saeed v Minister for Immigration and Citizenship [2010] HCA 23. 
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His Honour held:12 

"[I]t is 'of fundamental importance' that the language of the definition is accorded its 
'natural and ordinary meaning unless some other course is clearly required', and 
that 'limitations and qualifications are not read into' the definition unless 'clearly 
required by its terms or its context'." 

Following the Court's decision in Cunneen, the NSW Parliament enacted laws to 
retrospectively validate findings of ICAC.  The relevant provision said: 

"Anything done or purporting to have been done by the Commission before 15 April 
2015 that would have been validly done if corrupt conduct for the purposes of this 
Act included relevant conduct is taken to have been, and always to have been, 
validly done." 

In Duncan v Independent Commission Against Corruption,13 the High Court considered the 
validity of this legislation.  The challenge to the laws was made on two bases: 

(a) that it breaches the Kable doctrine (because it confers a function on a State court 
which is inconsistent with the exercise of federal jurisdiction); or 

(b) that it breaches the Kirk principle (namely it takes away from a State court the 
power to grant relief on account of jurisdictional error). 

In order to make his argument, the applicant said that, properly construed, the validating 
legislation directed courts to treat invalid acts as valid acts.  The Court gave this argument 
short shrift, finding that the validating provision:14 

"Operates so that the legal position so declared [by the validating legislation] is the 
same as if the respondent had been authorised by the ICAC Act to investigate and 
report on [the matters in question]." 

The Court found such an operation is not incompatible with the judicial function.  Rather, the 
Court found that legislation which alters substantive rights (such as the validating legislation in 
this case) does not involve an interference with judicial power contrary to Ch III of the 
Constitution.15  The Court said that the legislation "does not purport to give a direction to a 
court to treat as valid that which the legislative has left invalid"16 and therefore that it does not 
"withdraw any jurisdiction from the Supreme Court."17 

In addition to ICAC in NSW, the Court of Appeal in Victoria was also given the opportunity to 
review the powers of the Independent Broad-based Anti-corruption Commission (IBAC).  In 
R & M v Independent Broad-based Anti-corruption Commission,18 the Court of Appeal 
considered a case involving two police officers (R and M) from the Ballarat police station.  R 
and M were alleged to have beaten a woman taken into custody and there were allegations of 
systematic mistreatment of individuals in custody at the Ballarat police station.  IBAC decided 

                                                      
12 [2015] HCA 14, [77] (citations omitted). 
13 [2015] HCA 32. 
14 Ibid, [14]. 
15 Ibid, [26]. 
16 Ibid, [27]. 
17 Ibid, [29]. 
18 [2015] VSCA 271. 
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to commence an own-motion investigation into the goings-on at Ballarat police station and 
ordered that R and M be publicly examined. 

The first argument on behalf of the police officers was that a public examination cannot be 
undertaken while there is a concurrent police investigation (as was the case here).  The Court 
held that a plain reading of the relevant legislation allowed IBAC to continue its investigation 
while police investigations were on foot. 

The second argument was that the decision to hold a public hearing was unreasonable in the 
Wednesbury sense.  Under the relevant legislation, examinations were to be conducted in 
private unless there were "exceptional circumstances".  One of the elements the 
Commissioner was required to consider in whether there were exceptional circumstances was 
the public interest.  R and M argued that the Commissioner's decision that there were 
exceptional circumstances was infected by unreasonableness.  The Court of Appeal held that 
the inclusion of the "public interest" meant that a discretionary value judgment was called for. 
While that value judgment is informed by the statutory context, it is necessarily a broad 
concept (and therefore necessarily difficult to challenge on Wednesbury grounds). 

R and M also argued that a public examination would amount to a "trial by media".  The Court 
despatched this argument relatively summarily, finding:19 

"It is well recognised that trial judges have broad and effective powers to ensure a 
fair trial, including the power to exclude evidence, and to give strong directions to 
juries, with the ultimate protection for an accused, who cannot receive a fair trial, 
being a permanent stay." 

4. Reasons: are fine-toothed combs going out of fashion? 

In last year's Administrative Law Year in Review we reflected on the increasing trend of courts 
to scrutinise reasons for decision.  We said the cases highlighted that the courts were 
struggling with the standard by which legality of decisions should be judged.  The first two 
cases we discuss evidence a softening of that approach; those cases show that the mantra in 
Wu Shan Liang20 of not reading decisions with an "eye keenly attuned to the perception of 
error" can guide the approach of courts.  However, there were also decisions (two of which we 
discuss in this Review) where the courts were not prepared to show deference to the reasons 
of a decision-maker. 

In Plaintiff M64 of 2015 v Minister for Immigration and Border Protection,21 the High Court 
considered whether a delegate of the Minister had properly considered an application for a 
special humanitarian visa.  There were a number of criteria prescribed in the regulations which 
the Minister had to consider in deciding whether or not there were compelling reasons to grant 
the visa.  In addition, the Minister published a list of "processing priorities" for special 
humanitarian visas.  The applicant's application (made on the basis of close family in Australia) 
fell into the lowest priority category.   

                                                      
19 Ibid, [99]. 
20 Minister for Immigration and Ethnic Affairs v Wu Shan Liang (1996) 185 CLR 259, 272. 
21 [2015] HCA 50. 
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The delegate said in the decision letter:22 

"Weighing all these factors I am not satisfied that there are compelling reasons for 
giving special consideration to granting you and your family a [special humanitarian] 
visa. 

As we can accept only a small number of applicants, the government has set 
priorities within the [special humanitarian visa programme].  Only the highest priority 
applications will be successful because there are not enough visas available.  
Australia does not have the capacity to provide for permanent settlement of all close 
family proposed applicants at this time." 

One of the arguments was that the delegate had not given proper consideration to the material 
that the applicant submitted as part of the application.  In this respect, the Court held:23 

"It is possible that error of law on the part of the Delegate might be demonstrated by 
inference from what the Delegate said by way of explanation of his decision; but it 
must be borne in mind that the Delegate was not duty-bound to give reasons for his 
decision, and so it is difficult to draw an inference that the decision has been 
attended by an error of law from what has not been said by the Delegate. Further, 
"jurisdictional error may include ignoring relevant material in a way that affects the 
exercise of a power"; but here the plaintiff does not show that relevant material was 
ignored simply by pointing out that it was not mentioned by the Delegate, who was 
not obliged to give comprehensive reasons for his decision." 

The High Court also considered whether the delegate's reference to the "processing priorities" 
guidelines involved an inflexible application of policy.  The Court noted that the high degree of 
subjectivity in deciding whether there were compelling reasons to grant a visa highlighted the 
importance of the guidelines.  The guidelines, the Court said, avoid "individual predilection and 
inconsistency in making choices between a large number of generally qualified candidates".24  
Although there was nothing in the decision-making letter which expressly indicated whether 
the processing priority guidelines should apply in this case, the Court held:25 

"It cannot be inferred that the Delegate ignored evidence that the Visa Applicants 
were exposed to a degree of discrimination in their home country which was so 
serious relative to the generality of applicants for a visa, or that the extent of their 
connection with Australia was so strong relative to the generality of applicants, that 
a reasonable decision-maker would disregard the priorities policy." 

In Esposito v Commonwealth of Australia,26 the Full Federal Court considered an argument 
that the Minister for the Environment had not given consideration to a relevant matter.  The 
relevant matter in this case was a number of submissions and reports which went to 
mandatory considerations (namely socio-economic and environmental impacts of proposed 
actions).  The Full Federal Court held, under the provisions of the Environment Protection and 
Biodiversity Conservation Act 1999 (Cth), that there was no obligation to have regard to the 

                                                      
22 Ibid, [19]. 
23 Ibid, [25] (citations omitted).  See also at [36]. 
24 Ibid, [54]. 
25 Ibid, [55]. 
26 [2015] FCAFC 160. 
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particular submissions and reports.  In any event, the Full Court was prepared to find that the 
Minister had considered those matters.  The Court held:27 

"We are comfortably satisfied, however, that the Federal Minister did, in fact, take 
into account each of the public environment report, the views of the Landholders 
Association and the Council and the report of Dr Stubbs. The Federal Minister was 
given a proposal decision brief for his consideration and a minute of the decision. 
We infer that he read the brief. There was no suggestion that he had not. It 
contained comprehensive and detailed consideration of both the socio-economic 
and environmental impacts of the decision. It included the reports of Dr Stubbs and 
the submissions made by the Landholders Association and the Council. These 
matters were before the decision-maker and it cannot be said that they were not 
considered. Indeed, it is clear from the briefing note that the Federal Minister was 
very much aware of the position of the Landowners Association and the Council. 
Nor do we accept, even assuming it gave rise to a ground of review, that the regard 
which was had to these matters was not sufficient." 

In recent times, the use of template or cut and paste reasoning has drawn criticism from the 
courts.  In 2014, in SZRBA v Minister for Immigration and Border Protection,28 for example, the 
Full Federal Court dealt with a situation where the decision-maker had used the same form of 
words in 56 other decisions.  In the circumstances of that case, the Court found error for failure 
to give genuine consideration to the applicant's case.29  The Full Federal Court dealt with a 
similar issue last year in MZZW v Minister for Immigration and Border Protection30 and 
reached a similar conclusion.  In MZZW the Refugee Review Tribunal's original decision 
(made by Member Corrigan) to refuse the applicant a protection visa was set aside by consent 
and remitted back to a differently constituted Tribunal.  Upon remittal, the Tribunal (this time 
constituted by Member Boddison) refused to grant the applicant a visa.  In so doing, Member 
Boddison copied passages from Member Corrigan's decision including a number of passages 
dealing with credibility and whether the applicant's evidence was accepted. 

The Full Court found that Member Boddison used "substantively identical" reasoning to 
Member Corrigan.  The Court held:31 

"Taking all the circumstances into account, including reading the reasons published 
by Member Boddison as fairly as we can, we are not satisfied Member Boddison 
brought an independent mind to the consideration of the appellant’s claims. She 
failed to discharge the statutory task imposed on the Tribunal to consider an 
applicant’s claims on review for itself, afresh (as we have explained that term) and 
to make the decision which the Tribunal, as constituted, considers the correct and 
preferable one. The Tribunal’s task includes exposing the reasoning of that 
Tribunal, as constituted, for making material findings of fact and setting out the 
material on which those findings are based, not the reasons of some other decision-
maker. Necessarily, a conclusion of this kind involves the Court forming an overall 
impression, and it is one on which it is possible reasonable judicial minds might 

                                                      
27 Ibid, [128]. 
28 [2014] FCAFC 81. 
29 Ibid, [19]-[20]. 
30 [2015] FCAFC 133 (MZZW). 
31 Ibid, [66]. 
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differ. However, we have reached a clear and unanimous opinion that, having failed 
to perform the task imposed by the statute, the Tribunal’s decision must be set 
aside." 

Another case which demonstrates the importance of showing the consideration of an 
applicant's claims is AHX15 v Minister for Immigration and Border Protection.32  In that case, 
the Federal Court (McKerracher J) considered whether the Refugee Review Tribunal had 
failed to consider an important aspect of the applicant's case, namely that he received a lower 
standard of medical care on account of his religion.  The Refugee Review Tribunal extracted 
the full statement of claim made by the applicant and then reached a conclusion that if he were 
to return to Pakistan he would not suffer persecution on the grounds of race, religion or 
political opinions.  Following that conclusion, the Tribunal noted "country information that 
prosthetics were available in Pakistan … The Tribunal does not accept that the [applicant] 
cannot receive the appropriate treatment and assistance for his injury in Pakistan generally."33 

In deciding whether the Tribunal had adequately considered the claims of the applicant, 
McKerracher J said: 

"I am particularly mindful of the need not to be overly critical and to search for error 
in the Tribunal’s decision. Indeed, the Tribunal has been fair and conscientious in its 
treatment of the appellant’s claims, but that does not mean that it has not 
inadvertently misunderstood or overlooked one of those claims." 

In the end, McKerracher J found that the Tribunal's finding in relation to availability of care did 
not deal with the essence of the claim that applicant received a lower standard of care on 
account of his religion.34  His Honour held that the extraction of the full statement of claim of 
the applicant did not assist the Minister to show that this aspect of the claim had been actively 
considered by the decision-maker.35 

5. Unreasonableness being wound back? 

In previous years, we have noted the rise in the use of the unreasonableness ground of review 
following the High Court's decision in Minister for Immigration and Citizenship v Li.36  Recently, 
the Full Federal Court has confirmed that, while the concept of unreasonableness is flexible, it 
does not extend to allowing a court to decide what is reasonable in the circumstances. 

In Stretton v Minister for Immigration and Border Protection (No 2),37 the Minister for 
Immigration and Border Protection decided to cancel Mr Stretton's visa due to Mr Stretton 
being a convicted paedophile. The main claim in this case was whether the exercise of the 
Minister's discretion was unreasonable. 

The primary judge (Logan J) decided that the Minister's decision was unreasonable because 
the decision was disproportionate to the goal or objective of the relevant statutory power.  In 
this regard, Logan J held: 

                                                      
32 [2015] FCA 1183. 
33 Ibid, [73] of the statement of claim which is extracted at [14] of the Court's reasons. 
34 Ibid, [37]. 
35 Ibid, [40]. 
36 [2013] HCA 18. 
37 [2015] FCA 559. 
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"There was no need to deport Mr Stretton in order to protect the victim or her 
siblings….The risk of harm to others was low. To cancel Mr  Stretton’s visa would 
cast him adrift in his advancing years in a foreign land and remove him from the 
regular society of those of his children…not to mention the society of his own father. 
It would also present his blameless wife, likewise long a stranger to the United 
Kingdom and equally long a resident of Australia, with an agonising dilemma. On 
the one hand, she could stand by her husband abroad…;on the other hand, she 
could remain here and cast adrift a life partner, already assessed as having a risk of 
suicide." 

Logan J held that the exercise of the Minister's discretion was unreasonable in the 
circumstances, saying that the Minister had "taken a sledgehammer to crack a nut".  

On appeal, the Full Federal Court emphasised that unreasonableness is one of the markers of 
the authority of a decision-maker and the relevant legislation "frequently provides additional 
indicators which assist in determining whether a particular exercise of a statutory discretionary 
power is one which exceeds the authority of the decision-maker and is legally unreasonable."38  
The Court held that the principle of unreasonableness is not "authority for the Court to reach its 
own view of what is reasonable or not, or what is necessary, and then, without more, to 
supplant the view of the Minister."  The Full Court decided that the Minister's decision was not 
unreasonable. 

6. The vexing question of what is a question of law 

The Federal Court devoted significant resources in 2015 to settling the issue of what is a 
question of law for the purposes of section 44 of the Administrative Appeals Tribunal Act 1975 
(Cth) (AAT Act).  Section 44(1) of the AAT Act provides: 

"A party to a proceeding before the Tribunal may appeal to the Federal Court of 
Australia, on a question of law, from any decision of the Tribunal in that 
proceeding." 

In the most significant case, Haritos v Commissioner of Taxation,39 five judges of the Federal 
Court toiled over the issue of just what is a question of law.  The real issue for the Court was 
the extent to which a factual finding of the Tribunal could constitute a question of law.  The 
Court held that "it is necessary to consider what a "mixed question of fact and law" may be".40  
Having posed the question, the Court found that it is "one of the more baffling gadgets in the 
judicial toolbox"41 and proceeded to entirely avoid answering the question.  What does appear 
clear from the reasons of the Court is that questions of law can involve issues of how the 
Tribunal goes about making findings of fact.  So, for example, a question about whether the 
Tribunal committed some legal error in the making of a finding or the reaching of an opinion 
can properly constitute a question of law.42  In this context, the Court cited with approval the 
Full Federal Court's decision in P v Child Support Registrar43 where it was said:44 

                                                      
38  
39 [2015] FCAFC 92 (Haritos). 
40 Ibid, [163]. 
41 Ibid, [166] citing T Endicott, "Questions of Law" (1998) 114 Law Quarterly Review 292, 300. 
42 Ibid, [179] citing Collins v Administrative Appeals Tribunal [2007] FCAFC 111. 
43 [2014] FCAFC 98. 
44 Ibid, [27]. 
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"It is important to emphasise at the outset that the appeal, being instituted under 
s 44(1) of the AAT Act, is confined to a "question of law".  This does not, of course, 
mean that the reach of s 44 is limited to questions of law divorced from the need to 
look at facts ….  So understood, s 44(1) can be seen to respect the proper 
boundaries of judicial review, being concerned with the legality of administrative 
decision-making, as opposed to a review of the merits of such decisions." 

Perhaps the upshot of Haritos is, then, that section 44 is merely a bulwark against the Federal 
Court engaging in merits review.  In this way, the Federal Court cannot "usurp the fact-finding 
function of the AAT"45 but it is accepted that the determination of facts can give rise to legal 
errors and therefore questions of law.46  The Court said that the role of the Court is to 
"supervise the legality of the fact finding process of the Tribunal".47 

All of this means that the real issue is whether there is a question about whether there was a 
legal error in an AAT decision and it is not "necessary to be diverted by whether or not the 
appeal raises a mixed question of fact and law".48 

In Haritos, the Tribunal's decision was attacked partly on the basis that the Tribunal rejected 
corroborative evidence on the basis that it was from a "tainted" source when it was not, in fact, 
from that source.  The Court held that the Tribunal's reasons were "cogent" and "powerful"49 
but nonetheless infected by error.  The Court held that the rejection of the corroborative 
evidence was:50 

"[I]rrational, illogical and not based on findings or inferences supported by logical 
grounds.  The material … simply did not admit of a conclusion rationally reached 
that it was based on [tainted sources] or material that could not be verified." 

In a decision handed down at the same time as Haritos, May v Military Rehabilitation and 
Compensation Commission,51 the same Full Court considered whether a decision of the 
Tribunal in relation to the Safety, Rehabilitation and Compensation Act 1988 (Cth) (SRC Act) 
involved a question of law.  The issue in the case was the meaning of "injury" under the 
SRC Act and whether the applicant had suffered an injury.  The applicant, Mr May, was a pilot 
in the RAAF with a promising career ahead of him.  He suffered a range of symptoms after 
receiving immunisations from the RAAF.  He was left debilitated with what was described as 
vertigo which left him unable to continue as a pilot in the RAAF.  Although the Tribunal 
accepted Mr May as a witness of truth, it said that there was no medical evidence to 
corroborate Mr May's claims.  One of the experts said:52 

"I have thoroughly reviewed all the information available about Mr May. 

                                                      
45 [2015] FCAFC 92, [192]. 
46 Ibid, [182]. 
47 Ibid, [218]. 
48 Ibid, [194]. 
49 Ibid, [214]. 
50 Ibid, [217]. 
51 [2015] FCAFC 93. 
52 Ibid, [122]. 
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Although he would appear genuinely handicapped, I cannot find any evidence of 
any vestibular or central nervous system abnormality and, indeed, the whole matter 
is very puzzling." 

The Court found that the Tribunal's reasons involved an error:53 

"[T]he question the Tribunal should have asked and answered was … whether the 
appellant suffered an injury, without seeing as essential preconditions a formal 
diagnosis or objective medical evidence corroborating the physiological changes 
reported by the appellant." 

The final issue for the Court in Mr May's case was what orders should be made.  One option 
available to the Federal Court, under section 44(7) of the AAT Act, is to make a finding of fact 
so that remittal to the Tribunal is not necessary.  The Court is ordinarily very cautious about 
making findings of fact.  The Court considered that possibility in this case but ultimately 
decided to remit the matter to a differently constituted Tribunal:54 

"It is appropriate in our opinion for another Tribunal, differently constituted, to 
consider again whether the appellant has suffered an injury within the meaning of s 
4 of the SRC Act and whether the injury arose out of or in the course of his 
employment. It is not appropriate to remit other than the whole dispute for 
reconsideration. Given the Tribunal’s findings about the appellant’s vertigo, this 
matter comes close to a case where there may only be one answer. However, we 
accept that a differently constituted Tribunal, properly instructed about what needs 
to be established to come within the concept of “injury”, may take a different 
approach to significant aspects of the evidence, including the appellant’s accounts 
of what he experienced." 

For another case in which orders under section 44(7) were considered, see Martin v 
Comcare.55  For other cases in 2015 which consider Haritos and what is a question of law 
under section 44 of the AAT Act, see Luck v Secretary, Department of Human Services56 and 
Rigoli v Commissioner of Taxation.57 

 

7. Joint investigations and coercive powers 

In last year's Administrative Law Year in Review, we discussed the Full Federal Court's 
decision in Hird v Australian Sports Anti-Doping Authority58.  In that case, the Court considered 
the ability of an administrative body with no compulsory investigative powers to join forces with 
a body that did have such powers.  The proceedings concerned the doping scandal at the 
Essendon Football Club and the decision by the Australian Sports Anti-Doping Authority 
(ASADA) to issue notices to Essendon players and the coach, James Hird.  The Court held 
that the relevant legislation, which gave the CEO of ASADA "necessary or convenient" 

                                                      
53 Ibid, [211]. 
54 Ibid, [233]. 
55 [2015] FCAFC 169, see at [127]-[130]. 
56 [2015] FCAFC 111. 
57 [2015] FCA 803. 
58 [2015] FCAFC 7. 
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incidental powers, was sufficient to allow ASADA to co-operate with the AFL in an investigation 
and obtain the benefit of the AFL's coercive powers.59 

Similar issues arose in LHRC v Deputy Commissioner of Taxation.60  In that case, the Deputy 
Commissioner of Taxation issued a notice to attend and give evidence.  That notice followed 
the receipt of information that the Australian Taxation Office (ATO) received from the 
Australian Crime Commission (ACC).  The ACC received the information after examining, 
using compulsory powers, LHRC.  The ACC's compulsory examination process involved a 
protection from self-incrimination; the ATO power expressly abrogated the privilege against 
self-incrimination.  In those circumstances LHRC sought to argue that it was impermissible for 
the ATO to test the information given to the ACC if to do so would result in him losing the 
privilege against self-incrimination. 

The Full Federal Court disagreed.  The Court held that there was nothing in the power vested 
in the ATO which limited its use in the way suggested by LHRC.61  Although the power to issue 
a notice must not be exercised unreasonably or capriciously, the Court found that "the 
Commissioner is not bound to consider any detriment to the recipient of the notice".62 

8. Bias and procedural fairness 

One of the cases we discussed in last year's Review was WZARH v Minister for Immigration 
and Border Protection. 63  That case involved an applicant for a protection visa who was 
interviewed by an Independent Merits Reviewer (or IMR).  After the interview, the original IMR 
became unavailable and a new IMR was appointed.  When the new IMR commenced, the 
reviewer told the applicant: 

"I just want to start by explaining what my role is and that is to undertake a fresh re-
hearing of your claims. That means looking at all the information you have provided 
and making a completely new and independent assessment of the evidence, and 
making a recommendation as to whether you are found to be a refugee." 

The IMR did not interview or afford an oral hearing to the applicant and made a decision 
adverse to the applicant.  However, the applicant had the opportunity to make written 
submissions to the IMR.  The question was whether, in the circumstances, the failure to afford 
an oral hearing constituted a denial of natural justice.  The Full Federal Court held that there 
was such a denial in the circumstances of this case.  The Minister appealed to the High Court. 

The High Court was critical of two members of the Full Federal Court's invocation of the 
principle of "legitimate expectation"64 but held that the Full Court was right to conclude that the 
process employed by the IMR was unfair.  Kiefel, Bell and Keane JJ held:65 

"The opportunity for a decision-maker to clarify areas of confusion or 
misunderstanding, and to form an impression based on personal observation as to 

                                                      
59 Ibid, [212]. 
60 [2015] FCAFC 184. 
61 Ibid, [17]. 
62 Ibid, [34]. 
63 [2014] FCAFC 137. 

64 [2015] HCA 40, [31]. 
65 Ibid, [41]. 
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whether an applicant is genuinely confused or seeking deliberately to mislead, may 
be especially important to a fair assessment of a claim to refugee status when 
English is not the applicant's mother tongue and he or she is obliged to seek to 
communicate through an interpreter." 

The High Court decided that the Full Federal Court was right to conclude that the process was 
attended by procedural unfairness and dismissed the Minister's appeal.66 

In DZAFF v Minister for Immigration and Border Protection,67 the Federal Court (Mansfield J) 
considered the notice requirement of natural justice.  The issue in this case was that the IMR 
had sent a letter to the applicant's representatives but either through inadvertence or some 
other mishap, the letter did not reach the applicant.  The Minister's argument was that the only 
unfairness was on the part of the applicant's legal advisors.68  Mansfield J held that:69 

"the material does not satisfy the requirement that reasonable steps were taken to 
notify the applicant of the opportunity to respond to the potentially adverse 
information." 

In reaching this view, his Honour relied on two factors: 

(a) that the IMR had told the applicant that he would be notified directly of 
communications about the IMR process, and he was not; and 

(b) the IMR had asked for the lawyers to be contacted about whether a response was 
forthcoming but that check was apparently not conducted or not followed up.70 

Last year also saw some focus on the bias limb of the natural justice rule.  The High Court 
considered bias in a case concerning a decision to destroy a dog under provisions of Victorian 
domestic animals legislation, Isbester v Knox City Council [2015] HCA 20.  The case sparked 
such headlines as "Dog on death row: Izzy granted a reprieve by the High Court".71 

Izzy was a Staffordshire terrier who had attacked another dog; a person who had tried to 
separate the fighting animals was injured by Izzy.  Following an investigation by the Council, 
Izzy's owner, Ms Isbester, was charged with and pleaded guilty to an offence in the 
Magistrates Court under the Victorian domestic animals legislation.  That conviction meant that 
the Council could consider making a decision to destroy her.  The Council convened a panel to 
decide Izzy's fate and ultimately the Chairperson of the panel decided that Izzy should be 
destroyed. 

The challenge to the Council's decision was on the basis that one of the members of the panel, 
an officer of the Council (Ms Hughes), was also involved in the investigation and laying of the 
charges against Ms Isbester in the Magistrates Court.  Ms Isbester argued that a fair-minded 
observer might reasonably apprehend that Ms Hughes might not have brought an impartial 
mind to the decision. 

                                                      
66 Ibid, [48]. 
67 [2015] FCA 569. 
68 Ibid, [23]. 
69 Ibid, [30]. 
70 Ibid, [31]. 
71 Sydney Morning Herald, 10 June 2015. 
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The High Court found that Ms Hughes was involved in every aspect of the Council's decision-
making process.  Ms Hughes directed Council employees to investigate the circumstances of 
the attack by Izzy and to ascertain Izzy's identity.  She spoke to the complainant.  She directed 
the charges be laid and instructed the Council's solicitors to prosecute Ms Isbester and 
negotiate pleas.  Following the conviction in the Magistrates Court, Ms Hughes wrote to inform 
Ms Isbester that the Council was giving consideration to ordering the destruction of Izzy.  Ms 
Hughes was part of the three-person panel and provided notes to the panel made in 
preparation for, and following the Magistrates Court hearing (including comments made by the 
Magistrate adverse to Ms Isbester).  All in all, Ms Hughes played a "major role" in the decision-
making process.72 

The Court compared Ms Hughes' interest in the outcome of the matter to that of a prosecutor.  
The Court said:73 

"A "personal interest" in this context is not the kind of interest by which a person will 
receive some material or other benefit. In the case of a prosecutor or other moving 
party it refers to a view which they may have of the matter, and which is in that 
sense personal to them. The interest of a prosecutor may be in the vindication of 
their opinion that an offence has occurred or that a particular penalty should be 
imposed, or in obtaining an outcome consonant with the prosecutor's view of guilt or 
punishment. It is not necessary to analyse the psychological processes to which a 
person in such a position is subject. It is well accepted, … that it might reasonably 
be thought that the person's involvement in the capacity of prosecutor will not 
enable them to bring the requisite impartiality to decision-making." 

The High Court found that Ms Hughes' roles in the Magistrates Court hearing proceeding and 
the panel were incompatible.74  That conflict of interest gave rise to a conclusion that a "fair-
minded observer might reasonably apprehend that Ms Hughes might not have brought an 
impartial mind to the decision".75 

In AZAEY v Minister for Immigration and Border Protection,76 the Full Federal Court 
considered whether a decision of the Refugee Review Tribunal was affected by apprehended 
bias by the manner in which the member conducted the hearing.   

The Court found that the member: 

• "raised her voice and asked questions in an incredulous manner on a limited 
number of occasions; 

• expressed reservations in an emphatic manner; and 

• interrupted the applicant when giving evidence."77 

The Court found that these matters were insufficient to warrant a finding that the member's 
decision was affected by apprehended bias.  The Court was not satisfied that the member did 
not display a mind "open to persuasion".78 

                                                      
72 Ibid, [10]. 
73 Ibid, [46]. 
74 Ibid, [49]. 
75 Ibid, [50]. 
76 [2015] FCAFC 193. 
77 Ibid, [24]. 
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In Fraser v Minister for Immigration and Border Protection,79 the Full Federal Court considered 
whether Ministerial statements can be the basis for an argument that the Minister did not bring 
an impartial mind to the decision.  In this case, Mr Fraser (a NZ citizen who had been in 
Australia since he was six), was sentenced to four years' imprisonment for a violent and 
shocking road rage incident.  It was not his first offence.  As a result of the conviction, Mr 
Fraser's visa was liable to be cancelled on character grounds under section 501 of the 
Migration Act. 

Mr Fraser argued that the Minister had made various statements that visa holders who had 
committed crimes could not expect to be permitted to stay in Australia.  The Court recited the 
first instance judge's summary of the Minister's statements:80 

"The reasonable apprehension of bias was said to arise because a reasonable 
person would think that the Minister was indicating that he would take a tough 
stance on visa cancellations in respect of those who have committed a crime and 
that they should not expect to stay in Australia; further, that he was concerned 
about the leniency of the Tribunal and would be deciding all cases himself so as to 
ensure that persons in the position of Mr Fraser would have their visa’s cancelled. 
Perhaps a compendious way of putting these points is that the Minister proposed to 
make sure that people such as Mr Fraser did not get to remain in Australia on his 
watch." 

The Court applied Minister for Immigration and Ethnic Affairs v Jia Legeng81 and found that the 
Minister's statements were not incompatible with a valid exercise of the statutory power.  The 
Court cited with approval the proposition from Jia Legeng that it was open to the Minister to 
determine the standard to be applied in a way that left little or no room for debate about its 
application in an individual’s case.82  The Court concluded that it was clear from the Minister's 
statement of reasons that the Minister had appreciated the need to direct his attention to the 
particular circumstances of the appellant.83  

Finally, in Stretton (which we discussed above in relation to unreasonableness), Mr Stretton 
also challenged the decision to cancel his visa on the basis that the Minister applied a policy 
inflexibly by relying on statements made by the Minister (who at that stage had moved from 
the Immigration portfolio to be Minister for Social Services) in a talk-back radio interview 
shortly after the primary judge published his reasons for judgment. In an exchange with radio 
announcer Ray Hadley, the Minister stated, amongst other things: 

"…I had just zero tolerances for paedophiles. I cancelled numerous visas for people 
who were involved in that and we actually changed the law to ensure there was an 
automatic cancellation for those who were involved in serious offences and I make 
no apologies for it and I wish he was going home. 

… 

                                                                                                                                                                           
78 Ibid, [28]. 
79 [2015] FCAFC 48. 
80 Ibid, [26]. 
81 (2001) 205 CLR 507 (Jia Legeng). 
82 [2015] FCAFC 48, [30]. 
83 Ibid, [34]. 
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Well frankly if you are on a visa and you have been convicted of an offence 
involving sex with a child, go home. Full stop."   

The Full Court dismissed the challenge on the basis of an inflexible application of policy 
because: 

(a) the Minister was not cross-examined on those statement; 

(b) the statements were made in the context of a radio interview which took place 
approximately eight months after the decision was made to cancel Mr Stretton's visa; and 

(c) the statements were made at a level of generality and without specific reference to 
Mr Stretton. 

 

 

9. The year ahead 

Natural justice remains an enduring issue in administrative decision-making, and it seems safe 
to predict that next year's review will have its fair share of decisions exploring the metes and 
bounds of this concept. 

 Whether the bias limb of natural justice is relied upon more is less clear, but the High Court's 
decision in Isbester may well invigorate this ground and lead to more judicial consideration 
and, we hope, clarity. 

 Some future decisions that we are awaiting with great interest could also change the 
landscape of judicial review.  

 One case to which the High Court has granted special leave to appeal is on that perennial 
issue, procedural fairness. In Minister for Immigration and Border Protection v SZSSJ, the 
High Court will be considering the procedural fairness of the Department's processes for 
considering the consequences of the release of personal information for a protection visa 
applicant in immigration detention. This will involve questions of whether the rules of 
procedural fairness apply to conduct preparatory to the Minister's exercise of certain powers, 
or whether the Departmental officers' conduct could itself generate an obligation of procedural 
fairness.  

 A case with a slight twist to it is Acquista Investments Pty Ltd & Anor v The Urban Renewal 
Authority, to which the High Court has also granted special leave to appeal. This case will ask 
the Court to determine whether an agency's decision to enter into a deed is amenable to 
judicial review, and, if so, was legally unreasonable and ultra vires in the circumstances. 

Finally, the High Court has reserved judgment in the appeal in the May case, which we 
discussed in Part 6. The High Court will be considering the nature of an "injury" under the Act 
‒ the very issue that confronted the decision-maker ‒ and we hope it will give further 
illumination to the distinction between questions of law and of fact. 
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