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1. Introduction 

In our view, the last 12 months have seen the courts return to a more orthodox approach to the 

application of administrative law principles.  The expanded doctrine of unreasonableness in 

Minister for Immigration and Citizenship v Li [2013] HCA 18, while it has produced some 

surprising decisions, appears to have been largely confined to very poorly expressed 

decisions.   

The cases we discuss this year do not show a greater trend towards more judicial scrutiny of 

reasons; if anything, the opposite is true.  While the courts are still willing to intervene on 

reasoning grounds, the application of the grounds of review appears to us to be more 

traditional and less invasive than perhaps in recent years. 

One of the more striking themes from the cases we examined in this year was the role that the 

statutory text plays in moulding the courts' approach to judicial review.  Most of the cases we 

discuss in this year have a heavy statutory interpretation focus, even where the issue is a 

common law ground of review. 

Of course, there have been significant changes on the High Court over the past several years 

(including most recently the appointments of Chief Justice Kiefel and Justice Edelman) and so 

it will be interesting to see whether the new appointees bring changes to the approach of the 

courts in administrative law. 

In keeping with tradition, we discuss recent developments in statutory interpretation, bias and 

information law.   

We are grateful for the assistance of our summer clerk, Alex Zhang, who helped us with the 

research for this paper. 

But first … 

Last year we discussed the High Court's decision in Isbester v Knox City Council [2015] HCA 

20, the case about Izzy the Staffordshire Terrier on death row.  In that case, the High Court 

held that a reasonable bystander might reasonably apprehend that the relevant Council officer 

might not have brought an impartial mind to the decision, and set aside the decision to destroy 

Izzy. 

Not only did Izzy contribute to administrative law (we discuss below a case which applies the 

High Court's reasoning in Isbester), but she continues to be a source of tabloid headlines.  It 

appears that Izzy's rap sheet was substantially longer than appeared from the High Court's 

reasons and the Council decided to commence a fresh process to decide whether Izzy should 

be destroyed.   

RSPCA SA offered to take Izzy and assess her for suitability for rehoming.  Izzy was "deemed 

unsuitable to be rehomed" and was to be destroyed, but in a last minute move was transferred 

to RSPCA Queensland, renamed Indie and put up for adoption (described, apparently, as a 

"sweet and calm girl").  Last we checked, Indie had been adopted by a Queensland couple. 



Administrative Law Year in Review - April 2017  Page | 2 

2. Reasons and rationality 

One of the things we like to observe is whether the cases from the previous 12 months 

indicate that the courts are trending towards deference to or interference with a decision-

maker's reasons.   

It is difficult to draw a conclusion that courts have settled on a point along that continuum 

which marks the appropriate standard of review.  Rather, the cases tend to highlight that the 

outcome is likely to depend on the courts' perceptions of the totality of the reasons for the 

decision and if there is sufficient evidence that the decision-maker has grappled with the 

relevant issues.  The following two cases are illustrative. 

Sevdalis v Director, Professional Services Review [2017] FCAFC 9 

In this case, the Full Federal Court considered a decision to impose a sanction on a medical 

practitioner under the Professional Services Review (or PSR) scheme.  Dr Sevdalis argued 

that the Determining Authority had fallen into error because it did not properly consider or 

explain why a full disqualification rather than a partial one (as contended for by Dr Sevdalis) 

was appropriate.  The Full Court said: 

"It is true, as [the primary judge] said …, that it is not possible to identify from the 

reasons why there was not more sympathy for Dr Sevdalis’ situation, and it is also 

true, as her Honour found …, that what is missing from the reasons is any 

substantive examination of why it made the directions it did in preference to the 

directions Dr Sevdalis had contended would be appropriate, but the reasons of the 

Determining Authority explain the determination it made and the reasons for making 

it. The Determining Authority read, took into account, and engaged with the 

submissions which had been made but decided within its jurisdiction to impose a 

heavier sanction than Dr Sevdalis submitted was proportionate. The Determining 

Authority explained its reasons for that decision although it did not in terms spell out 

why and how its reasons involved a rejection of the submissions Dr Sevdalis had 

made." 

The Full Court did mention Soliman v University of Technology, Sydney [2012] FCAFC 146 as 

authority for the proposition that a failure to address a submission in reasons, even where 

there is no requirement to give reasons, may found a conclusion that the submission had not 

been considered or addressed. The Full Court distinguished the facts of the case and held: 

"In that case the Court found that the decision-maker’s references to the relevant 

submissions had only been their restatement … but that they had not been 

considered by the decision-maker …. The same conclusion cannot be reached in 

respect of the Determining Authority’s reasons for not adopting submissions by Dr 

Sevdalis for a lesser sanction. The Determining Authority set out the substance of 

the submissions in its own words in … and explained in detail … why it decided to 

impose the disqualification it imposed." 

In other cases, courts have been prepared to find that inclusion of a summary of submissions, 

without more, does constitute an error in the reasoning process.  For example, in AHX15 v 

Minister for Immigration and Border Protection [2015] FCA 1183, Justice McKerracher found 

that an important element of a refugee claim had not been considered, even though it was 

summarised and comprehensive reasons for refusing the claim had been given.1 

  

                                                      
1
 Some further examples are: Minister for Immigration and Citizenship v Shume [2013] FCA 158 and Minister for 

Immigration and Border Protection v MZYTS [2013] FCAFC 114. 
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ARG15 v Minister for Immigration and Border Protection [2016] FCAFC 174  

In another case last year, the Full Court found that the reasons did not show a sufficient 

grappling with the issues in the matter.   

The case involved a claim for a protection visa on the basis that the applicant feared 

persecution from her father-in-law.  The applicant's essential claim was that her father-in-law 

hated her and convened a jirga to have her pronounced "kari" (a black woman) who must be 

killed.  The then Refugee Review Tribunal rejected the claims. 

The applicant sought review of the Tribunal's decision on several grounds.  The first was that 

the Tribunal's findings were illogical or irrational or not supported by evidence.  In relation to 

that ground, the Full Court emphasised that it is not sufficient to show that reasonable minds 

could come to a different view on the available evidence. Rather: 

"[F]or a decision to be vitiated for jurisdictional error based on illogical or irrational 

findings of fact or reason, 'extreme' illogicality or irrationality must be shown 

'measured against the standard that it is not enough for the question of fact to be 

one on which reasonable minds may come to different conclusions and against the 

framework of the inquiry being as to whether or not there has been jurisdictional 

error on the part of the Tribunal'." [citations omitted] 

The Full Court also emphasised that, for the no evidence ground to be made out, there must 

be no evidence to support the finding.  In other words, as long as there is some evidence to 

support the finding, a court should not interfere on the basis of no evidence. 

The second ground concerned a failure to consider a relevant consideration. In particular, the 

applicant argued that the Tribunal had failed to consider a report prepared by the UK Home 

Office.  The Full Court noted that the submissions of the applicant cited specific parts of the 

Home Office report and that the Home Office report contained information which was directly 

relevant to the applicant's claims.  There was no specific mention in the Tribunal's reasons of 

the submissions or the Home Office report.  Nevertheless, the Minister argued that the 

Tribunal was not required to provide a statement of reasons which identified every piece of 

evidence considered and therefore the omission of reference to the Home Office report did not 

mean it was ignored.  The Court cited with approval an earlier decision of SZSRS:2 

"The fact that a matter is not referred to in the Tribunal’s reasons, however, does 

not necessarily mean the matter was not considered by the Tribunal at all…. The 

Tribunal may have considered the matter but found it not to be material. Likewise, 

the fact that particular evidence is not referred to in the Tribunal’s reasons does not 

necessarily mean that the material was overlooked. The Tribunal may have 

considered it but given it no weight and therefore not relied on it in arriving at its 

findings of material fact. But where a particular matter, or particular evidence, is not 

referred to in the Tribunal’s reasons, the findings and evidence that the Tribunal has 

set out in its reasons may be used as a basis for inferring that the matter or 

evidence in question was not considered at all. The issue is whether the particular 

matter or evidence that has been omitted from the reasons can be sensibly 

understood as a matter considered, but not mentioned because it was not material. 

In some cases, having regard to the nature of the applicant’s claims and the 

findings and evidence set out in the reasons, it may be readily inferred that if the 

matter or evidence had been considered at all, it would have been referred to in the 

reasons, even if it were then rejected or given little or no weight …" [citations 

omitted] 

                                                      
2
 Minister for Immigration and Border Protection v SZSRS [2014] FCAFC16. 
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The Full Court concluded: 

"The [applicant's] submissions dated 2 December 2014 drew specific attention to 

various parts of the Home Office Report in support of the appellant mother’s claims 

concerning her fear of harm relating to the risk of an honour killing at the behest of 

her father-in-law, including the state’s inadequate protection of prospective victims 

and its failure to punish wrongdoers. The Tribunal’s findings of fact relating to the 

honour killings and jirgas reveal that the Tribunal regarded those facts as material 

and it set out various sources which it relied upon in making those findings of fact, 

while completely ignoring other more recent relevant material in the Home Office 

Report which cast a different light on the position. In these circumstances, we would 

not infer that the Tribunal did consider the country information provided by the 

solicitor but dismissed it as not being relevant or material …. It should be concluded 

that the country information was not considered (and not merely not mentioned) by 

the Tribunal." [citations omitted] 

The final, substantive ground of review pressed by the applicant in this case was that the 

Tribunal had misunderstood her evidence and had made an adverse credibility finding on such 

a misunderstanding.  The Tribunal found that the applicant had sought to mislead the Tribunal 

about whether a dowry had been paid.  The Full Court said, in relation to this ground: 

"Notwithstanding the incomplete nature of the revised transcript which was 
tendered in evidence without objection, the exchanges recorded there provide no 
probative evidence to support this serious adverse credibility finding by the 
Tribunal." 

The last ground underscores the importance of ensuring that conclusions are logically 

supported by the evidence said to underpin them.3 

                                                      
3
 See, for example, FTZK v Minister for Immigration and Border Protection [2014] HCA 26 and Tisdall v Webber 

[2011] FCAFC 76. 
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3. Proportionality and unreasonableness — an area to watch 

In the context of reasoning, we discussed the case of Minister for Immigration and Border 

Protection v Stretton.  That case concerned a decision by the Minister to cancel the visa of Mr 

Stretton, a convicted paedophile.  The primary judge, Justice Logan, held that the decision 

was disproportionate to the goal or objective of the cancellation power, and that: 

"There was no need to deport Mr Stretton in order to protect the victim or her 

siblings….The risk of harm to others was low. To cancel Mr  Stretton’s visa would 

cast him adrift in his advancing years in a foreign land and remove him from the 

regular society of those of his children…not to mention the society of his own 

father." 

He also held that the Minister's decision was unreasonable in the circumstances, saying that 

the Minister had "taken a sledgehammer to crack a nut". 

On appeal, the Full Federal Court emphasised that unreasonableness is one of the markers of 

the authority of a decision-maker and the relevant legislation "frequently provides additional 

indicators which assist in determining whether a particular exercise of a statutory discretionary 

power is one which exceeds the authority of the decision-maker and is legally unreasonable."4  

The Court held that the principle of unreasonableness is not "authority for the Court to reach its 

own view of what is reasonable or not, or what is necessary, and then, without more, to 

supplant the view of the Minister."  The Full Court decided that the Minister's decision was not 

unreasonable. 

In his application for special leave to appeal to the High Court,5 Mr Stretton sought to argue 

that the concept of proportionality did have foundation in existing authority, particularly in 

Minister for Immigration and Citizenship v Li.  Mr Stretton appeared to argue that, in some 

circumstances, a decision-maker might be precluded from taking one course of action because 

such a course of action would be unreasonable, no matter how rationally expressed it was. 

While special leave was ultimately refused, the concept of proportionality and its relationship to 

existing grounds of review is an area to watch in coming years. 

Can there be an error of law in a credibility finding? 

The Full Federal Court recently considered whether credibility findings are essentially immune 

from judicial review on the basis that they are a matter "par excellence" for primary decision-

makers.  That oft-used expression stems from a decision of Justice McHugh J in Minister for 

Immigration and Multicultural Affairs; Ex parte Durairajasingham6 where he said: 

"However, this was essentially a finding as to whether the prosecutor should be 

believed in his claim – a finding on credibility which is the function of the primary 

decision-maker par excellence." 

In CQG15 v Minister for Immigration and Border Protection [2016] FCAFC 146, the appellant 

argued that the credibility findings made against him were infected by error.  The Full Court 

dismissed this argument, but in so doing made a number of helpful comments about the 

circumstances in which a Court could review a credibility finding of a primary decision-maker: 

 

                                                      
4
 [2016] FCAFC 76 

5
 See [2016] HCATrans 200 (2 September 2016). 

6
 [2000] HCA 1. 
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"Recitation of the expression that credibility is a matter par excellence should not be 

understood as precluding challenges to credibility or, indeed, other findings of fact 

on any basis. While there is no suggestion in this case that this is what has 

occurred, the frequency of adoption of the expression should not obscure the 

availability of challenges on recognised grounds, such as: 

(a) failure to afford procedural fairness; 

(b) reaching a finding without any logical or probative basis; 

(c) unreasonableness; and/or 

(d) jurisdictional error as discussed by Flick J in SZVAP." 

The reference to SZVAP is a reference to SZVAP v Minister for Immigration and Border 

Protection [2015] FCA 1089 where Justice Flick held: 

"Whatever may be the difficulties, however, adverse findings of fact founded upon 
credibility – like other findings of fact – may expose jurisdictional error. A finding of 
fact founded simply upon a conclusion that a witness is not to be believed is no 
more immune from judicial scrutiny than is any other finding of fact. 

In an appropriate case findings of credibility by an administrative decision-maker 
may expose legal error." 

While the Full Court in CQG15 described SZVAP as apparently giving rise to an independent 

basis to review credibility findings, we consider that SZVAP is better explained as an example 

of existing, well-established grounds of review being applied to a credibility finding.  In SZVAP, 

Justice Flick found that the only credibility finding of the Tribunal was that the evidence of the 

applicants for protection visas was "not to be believed".  He went on to say: 

"No other touchstone of credibility – such as inconsistencies between that oral 

evidence or inconsistencies in the accounts being propounded by different 

witnesses – was relied upon by the Tribunal." 

Justice Flick held that the Tribunal's findings amounted to a denial of procedural fairness 

because concerns about credibility were not put to the applicants.7  He also said that the 

reasoning process employed by the Tribunal might have involved a failure to give proper, 

genuine and realistic consideration to the applicants' evidence but that it was unnecessary to 

decide that issue in light of the procedural fairness argument. 

These cases highlight that, although there is reluctance on the part of courts to review 

credibility findings,8 they are susceptible to judicial review like any other finding by a primary 

decision-maker.  Accordingly, in order to help protect credibility findings from judicial review, 

decision-makers should ensure that reasons logically connect facts and the conclusions drawn 

from them as with any other finding. 

  

                                                      
7
 It should be noted that the Minister conceded that the decision under review was affected by error and agreed to 

enter into consent orders accordingly. 

8
 See Minister for Immigration and Multicultural and Indigenous Affairs v SGLB [2004] HCA 32; Re Minister for 

Immigration and Multicultural Affairs; Ex parte Applicant S20/2002 [2003] HCA 30; Re Minister for Immigration and 
Multicultural Affairs; Ex parte Cassim (2000) 175 ALR 209. 
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Can judicial review be excluded by implication? 

In Shade Systems Pty Ltd v Probuild Constructions (Aust) Pty Ltd (No 2) [2016] NSWCA 379, 

the NSW Court of Appeal grappled with the question of whether the scope of judicial review 

can be excluded without clear words.   

It ultimately decided that the relevant statute did exclude, by implication, judicial review for 

error of law on the face of the record.  At first glance, this is a surprising outcome given that 

courts are generally reluctant to allow the legislature to curtail judicial review jurisdiction (for 

example, see Plaintiff S157/2002 v Commonwealth [2003] HCA 2). 

The facts of Shade Systems are these.  Shade Systems gave a payment claim to Probuild.  

Probuild claimed that it did not owe any money due to a counterclaim against Shade Systems 

for a failure to complete works in the agreed timeframes.  Under the provisions of the Building 

and Construction Industry Security of Payment Act 1999 (NSW), the dispute was referred to an 

adjudicator.  The adjudicator dismissed Probuild's claims and decided that the whole of Shade 

System's payment claim should be upheld.   

The primary judge found that there were errors in the way in which the adjudicator construed 

the terms of the relevant contract and therefore set aside the adjudication.  On appeal, the 

parties agreed that the adjudicator had made two errors in the course of making his decision 

and that those errors were "on the face of the record" as they appeared in the adjudicator's 

reasons.  However, the parties accepted that the errors were not jurisdictional errors.  The 

question for the Court of Appeal was whether review was available for a non-jurisdictional error 

of law on the face of the record. 

Justice Basten, who gave the leading judgment, held that the Court's supervisory jurisdiction 

extended to adjudications under the Act given that the adjudicator was exercising a statutory 

power (rather than a private arbitration).  He held that there was no privative clause or other 

express attempt to oust the Court's jurisdiction for error of law on the face of the record, and 

then said: 

"It is necessary then to consider what principles of statutory construction apply in 

determining whether, absent an explicit privative clause, the structure, individual 

provisions and purpose of the Security of Payment Act may indicate an intention not 

to subject the determinations of an adjudicator to review for error of law on the face 

of the record." 

Justice Basten held that the Act provides a "coherent, expeditious and self-contained scheme 

for resolving disputes with respect to payment claims", and went on to say: 

"To a significant extent, the coherent and expeditious procedure provided by the 

Security of Payment Act would be undermined if the determination of the 

adjudicator were to be subject to judicial review in the supervisory jurisdiction of this 

Court for any error of law which might be identified in the reasons given by the 

adjudicator. Indeed, were such relief available, even an arguable error would 

provide a basis for the respondent to seek a stay of enforcement, potentially 

displacing the transfer of risk [contemplated by the Security of Payments Act]." 

He ultimately concluded: 

"[T]he adjudicator had authority to determine the scope and operation of the 

construction contract …. The errors in construing the contract identified by the 

primary judge did not provide a basis for judicial review." 

The respondent to the appeal in the Court of Appeal foreshadowed an application for special 

leave.  It will be interesting to see whether special leave is granted and, if so, how the High 

Court considers the issues raised in this matter. 
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4. Procedural fairness—how much is enough? 

Last year, the High Court handed down its decision in Minister for Immigration and Border 

Protection v SZSSJ [2016] HCA 29, the case concerning the inadvertent disclosure of 

protection visa applicant details by the Department of Immigration and Border Protection 

(DIBP).   

On 10 February 2014, DIBP published a spreadsheet of statistical data about protection visa 

applicants who were in immigration detention.  The spreadsheet contained embedded details 

which disclosed the identity of 9,258 protection visa applicants.  The information disclosed the 

following particulars about each detainee: name, date of birth, nationality, gender, details 

about detention and whether the detainee had other family members in detention.  The 

information remained on the DIBP website until 24 February 2014. 

DIBP commissioned KPMG to investigate the data breach.  KPMG provided an abridged 

report which was provided to detainees.  The abridged version of the report said: 

"It is not in the interests of detainees affected by this incident to disclose further 

information in respect of entities [who] have accessed the Document, other than to 

acknowledge that access originated from a range of sources, including media 

organisations, various Australian Government agencies, internet proxies, TOR 

network and web crawlers." 

DIBP then commenced a process of International Treaties Obligations Assessments (or 

ITOAs) to assess the effect of the data breach on Australia's international obligations in 

relation to the individuals whose information was disclosed.  DIBP officers tasked with 

conducting the ITOAs were instructed to assume that an applicant's personal information may 

have been accessed by authorities in the country in which the applicant feared persecution.  If 

the ITOA concluded that Australia's non-refoulement obligations might be engaged as a result 

of the data breach, the case would be referred to the Minister to consider whether to exercise 

the discretion to "lift the bar" on the person making a valid visa application. 

SZSSJ requested an unabridged copy of the KPMG report.  The unabridged report was not 

provided.  SZSSJ was also not aware that the ITOA would be used to inform a decision 

whether to refer the matter to the Minister for consideration.  

The Full Federal Court found that these circumstances produced procedural unfairness to 

SZSSJ.  The Full Court held that the obligation of DIBP was to "show its full hand" and provide 

SZSSJ an unabridged copy of the KPMG report.  In addition, the Full Court held that the 

assumption that officers performing the ITOAs were asked to make did not cure any 

procedural unfairness; in fact it made things worse. This was because, according to the Full 

Court, the assumption was vague and did not differentiate between access by, for example, 

tax authorities and security agencies. 

DIBP appealed to the High Court.  The High Court, applying Plaintiff M61/2010E v 

Commonwealth [2010] HCA 41, found that DIBP did owe an obligation of procedural fairness 

in conducting the ITOAs.  The real issue explored by the High Court was what the obligation of 

procedural fairness required in light of the data breach.  In reaching a view about that point, 

the Court reaffirmed that judicial review was not available simply because of administrative 

injustice.  The Court held that judicial review: 

"does not 'go beyond the declaration and enforcing of the law which determines the 

limits and governs the exercise of the repository's power'. That is not to say that the 

court must proceed in a normative vacuum; but it is to say that the court can 

proceed only for that purpose. 'If, in so doing, the court avoids administrative 
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injustice or error, so be it; but the court has no jurisdiction simply to cure 

administrative injustice or error.'" [citations omitted] 

The Court then reaffirmed the basic requirements of natural justice: namely, that a person is 

entitled to know the nature and content of information that the decision-maker might take into 

account in reaching a conclusion adverse to the person.  In relation to the application of these 

general principles to the circumstances of the data breach, the Court said: 

"Extraordinary as they are, the circumstances of the Data Breach do not warrant a 

departure from those ordinary requirements. That the Department was responsible 

for its occurrence is regrettable. That the Department was responsible for its 

occurrence nevertheless provides no foundation for apprehending that an officer of 

the Department tasked with assessing the consequences of the Data Breach for an 

individual applicant would not bring an impartial and unprejudiced mind to the 

conduct of an assessment. Nor does that circumstance provide a principled 

foundation for converting the ordinary requirement of procedural fairness that an 

affected person be given notice into a duty that the Department reveal 'all that it 

knows' about the Data Breach." 

In addition, the Court held that the assumption that officers performing ITOAs were asked to 

make was "sensible".  The Court said that it would be impossible to attempt to make a more 

specific finding about precisely who had accessed the information involved in the data breach.  

In these circumstances, the High Court upheld DIBP's appeal and set aside the decision of the 

Full Court. 

The courts have also grappled in the last year with applying the rules of procedural fairness in 

rigid statutory schemes.  In ATP15 v Minister for Immigration and Border Protection [2016] 

FCAFC 53, the Full Federal Court considered the obligations of the then Refugee Review 

Tribunal when it took into account information received for a different review.   

In that case, the applicant claimed to be entitled to a protection visa by reason of her operation 

of a western-style clothes store in Pakistan.  She claimed that she was persecuted by the 

Taliban as a result of this operation.  During the hearing, the Tribunal asked the applicant a 

series of questions about a Mrs B who arrived in Australia on the same flight as the applicant.  

Mrs B also made an application for a protection visa and used the same migration agent.   

The Tribunal was concerned that Mrs B's claims for protection were very similar to those of the 

applicant.  The applicant explained that it was a coincidence that she and Mrs B were on the 

same flight and had given the same address in Sydney.  The Tribunal knew about the 

particulars of Mrs B's claim because it was separately considering Mrs B's claim. 

The ultimate issue in the Full Court was whether the Tribunal was required to take into account 

all of the information the Tribunal had in relation to Mrs B (including submissions Mrs B made 

in her application before the Tribunal).  One of the critical issues was the operation of section 

424(1) of the Migration Act 1958 (Cth) which provides: 

"In conducting the review, the Tribunal may get any information that it considers 

relevant. However, if the Tribunal gets such information, the Tribunal must have 

regard to that information in making the decision on the review." 

The majority held that the Tribunal did not "get" the additional information about Mrs B for the 

purposes of the applicant's claim.  Therefore, section 424(1) imposed no obligation on the 

Tribunal to have regard to it.  In addition, it found that the letter sent by the Tribunal under 

section 424A of the Migration Act was sufficient to discharge the obligations under that 

provision: 
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"The appellant was told in the s 424A letter that both she and Mrs B had used the 

same migration agent to lodge their claims for Protection visas. It is evident from the 

terms of the appellant’s response letter of 1 April 2015 that she acknowledged that 

she had used the same migration agent and that, although she said that she did not 

know whether the format for Mrs B’s application was similar, she reasoned that 

because they had used the same migration agent “he could have used the same 

format”. The appellant needed no further particulars in order to provide a 

meaningful response on this issue." 

Justice Flick dissented.  He was of the view that, although the Tribunal initially "got" Mrs B's 

information for the purposes of Mrs B's application before the Tribunal, it subsequently came 

into possession or "got" that same information for the purposes of the applicant's case.  Once 

it "got" the information for the purposes of the applicant's case, it could not cherry pick which 

parts of the information it chose to disclose for the purposes of section 424A. 

Finally, in the procedural fairness arena, we come to a case which tackles the intersection 

between statutory public consultation processes and natural justice.  The case, Cavo Pty Ltd v 

Minister for the Environment and Sustainable Development [2016] ACTCA 45, concerns the 

long-running dispute about the redevelopment of the Giralang shops in the ACT.  The case 

centred on whether an economic impact report, the "2011 Duane report", was required to be 

made available for public inspection.  The 2011 Duane report was submitted with the relevant 

development application but was not provided to one of the appellants in the case when they 

went to inspect the publicly available documents.  The ACT Court of Appeal found that the 

document had to be made available for public inspection under the relevant legislation. 

The next issue was what impact that failure had.  The appellants argued that the legislation 

evinced an intention that strict compliance with the public inspection obligations was required, 

so the Minister's decision to approve the development application was invalid.  Their primary 

argument was that, without the 2011 Duane report, they could not make meaningful 

submissions about economic impacts.  The Court of Appeal dismissed this argument.  The 

Court relied on a number of factors to reach this view including: 

"the fact that the Minister’s decision was made with knowledge of both the 2011 

Duane report and other material challenging aspects of that report …; 

… the fact that, given the publication of the DA and most of the supporting material, 

the appellants could have made their own submissions about the economic viability 

of relevant local centres: between the contents of the DA and the appellants’ own 

(presumably deeper) knowledge of the operations of their own businesses, the 

appellants had access to material on which to base substantive submissions to the 

Minister even without seeing the 2011 Duane report or its conclusions." 

The appellants also based their challenge on the basis of a denial of procedural fairness.  

They said that they had a "legitimate expectation" that all material would be published.  The 

Court of Appeal gave this argument short shrift: 

"Perhaps more significantly, the argument is unsustainable in treating the 

disappointment of a legitimate expectation as itself a failure of procedural fairness, 

whereas the authorities in this area identify the existence of a legitimate expectation 

as one of the kinds of interests that may entitle a person to procedural fairness in 

the making of decisions affecting that interest…." 

The Court also noted that there was no practical injustice to the appellants as a result of the 

failure to publish the 2011 Duane report: 

"We are satisfied that when the Minister made his decision, the concerns of the 

appellants were available to him in detail, and available in a form that enabled a 
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genuine consideration of the issues raised by the appellants. There is no reason to 

assume that if they had obtained a copy of the 2011 Duane report, their response to 

it would have been different in any substantive way. In particular there is no reason 

to assume that, but for being unaware of the contents of the 2011 Duane report, the 

appellants would have provided any substantive evidence about the effects of the 

development proposal on their businesses or on the viability of the local centres in 

which those businesses operated." 
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5. Statutory interpretation: it (usually) all starts and ends 

with the text 

We noted last year the increasing trend of courts emphasising the words of legislation, and 

that they were tending to find arguments based on extrinsic materials unpersuasive.  That 

trend has continued over the past 12 months.   

For example, in Chief of Navy v Angre [2016] FCAFC 171, the Full Federal Court considered 

the meaning of "decision" in the Defence Force Discipline Act 1955 (Cth).  The essence of the 

argument was whether decision meant any decision or only a final and operative decision.  

The Full Court said of reliance on the explanatory memorandum: 

"The first general response to this submission is that statements in extrinsic 

material cannot govern the construction of legislation, especially where those 

statements use language not present in the legislation itself…." 

Attorney-General v Glass [2016] VSCA 306  

In Attorney-General v Glass [2016] VSCA 306 the Court of Appeal in Victoria considered 

whether the Ombudsman Act 1973 (Vic) authorised the Ombudsman to carry out an 

investigation of a matter referred to her by the Legislative Council: whether members of the 

ALP had misused their entitlements.   

The Ombudsman commenced proceedings to seek declaratory relief clarifying whether she 

had the authority to undertake the investigation referred to her by the Legislative Council. 

The proceedings concerned the construction of the words "any matter" in section 16 of the 

Ombudsman Act which provided: 

"(1) At any time— 

(a) the Legislative Council or a committee of the Legislative Council; 

(b) the Legislative Assembly or a committee of the Legislative Assembly; 
or 

(c) a joint committee of both Houses of Parliament— 

may refer to the Ombudsman for investigation and report any matter, 
other than a matter concerning a judicial proceeding, which that House 
or committee considers should be investigated by him. 

(2) Where a matter is referred to the Ombudsman pursuant to subsection (1), he 
shall, notwithstanding anything to the contrary in this Act, forthwith investigate that 
matter and report thereon." 

The Attorney-General argued that "any matter" should be construed by reference to the 

purpose and context of the Act and the broader legislative framework, including the existence 

of other bodies which were (in the submission of the Attorney-General) better suited to 

examining the issues the subject of the referral.  The Court summarised the Attorney-General's 

contentions in this way: 

"In support of his submission that the Acts to which we have referred comprise an 

interlocking scheme with defined and different responsibilities given to the various 

investigative authorities, and that the words ‘any matter’ are to be given the 

construction for which he contends, the Attorney-General submitted that an 

examination of a number of sections in the Act that dealt with the conduct of 

investigations showed that they were inapposite and/or could have no application in 
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respect of an investigation required to be conducted pursuant to a referral of a 

matter, under section 16 of the Act, that was not a matter otherwise within the 

functions and jurisdiction of the Ombudsman. The Attorney-General observed that a 

number of these provisions specified matters of procedure in relation to ‘authorities’ 

as defined and ‘protected disclosure entities’ as defined, but that they did not deal 

with people who might be the subject of a s 16 inquiry if such an inquiry was 

permitted to go beyond one that was otherwise within the functions and jurisdiction 

of the Ombudsman." 

The Court dismissed these arguments, saying that "any matter" is very broad, and that there 

was no textual basis for concluding that the Legislative Council's referral was not in respect of 

"any matter".  It concluded: 

"A plain reading of the text of s 16 of the Act compels the conclusion that the matter 

referred by the Legislative Council on 25 November 2015 was a matter capable of 

being referred under s 16(1), and also a matter in respect of which the Ombudsman 

‘shall, notwithstanding anything to the contrary in [the Act], forthwith investigate ... 

and report thereon’. … 

[I]t would have been a very simple thing for the Parliament expressly to have 
confined the operation of s 16 in the way contended for by the Attorney-General." 

Hananeia v Secretary, Attorney-General's Department [2016] FCAFC 36 

The importance of the statutory text was also emphasised by the Full Federal Court in 

Hananeia v Secretary, Attorney-General's Department [2016] FCAFC 36.  That case 

concerned an application for an Australian Victim of Terrorism Overseas Payment (or AVTOP) 

under the Social Security Act 1991 (Cth).  Mr Hananeia was at a nearby hotel when a bomb 

exploded at the Sari Club, Kuta, on 12 October 2012.  The case was an appeal from a 

decision of the Administrative Appeals Tribunal, which had decided that he was not entitled to 

the AVTOP because he was not at "the place" where the terrorist act occurred. 

To be eligible under section 1061PAA(2) of the Social Security Act, Mr Hananeia had to 

demonstrate that he "was in the place where the terrorist act occurred" and "was harmed … as 

a direct result of the terrorist act."  Under the Social Security Act, the Prime Minister had the 

power to declare that a terrorist act is a declared overseas terrorist act; in this case, the place 

specified in the determination was the Sari Club.   

On appeal, it was argued that the Tribunal misconstrued the provisions of the Social Security 

Act because the determination did not specify a place.  The Full Court agreed.  Justice 

Gilmour (who gave the leading judgment) held: 

"The applicable definition of a 'terrorist act' … has a number of elements. One 

element is whether it causes serious harm or endangers life or creates a serious 

risk to public health or safety. These matters require an evaluation of the 

consequences of the action. 

Terrorist acts may occur over a long period, for example, where persons are held 
hostage for many hours, even days, and as a direct result of it suffer harm whether 
physical or psychological. The harm may not occur immediately but may 
nonetheless be established to have been as a direct result of being held hostage. 
The terrorist act in this case lasted for a very short period of time although the 
impact of the explosions was devastating to people and property across a wide 
area. 

The terrorist act was the explosion of the bombs and their impact. It 'occurred', 
meaning it 'took place' or 'happened' (Macquarie Dictionary Sixth Edition) as a 
matter of fact, over a very wide area, which reached well beyond the physical 
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confines of the Sari Club. It is undisputed that one of the consequences was that 
the explosions caused windows of the Adi Dharma Hotel to shatter and that the 
applicant, who was in this hotel at the time, heard the explosions, saw the 
'mushroom' cloud they created, felt the shock waves from them as well as sensing 
their smell." 

The Court therefore found that Mr Hananeia satisfied the first limb to qualify for an AVTOP.  As 

a result of the Tribunal's findings on the first limb, it had not determined the second limb.  The 

Court was invited, under section 44(7) of the Administrative Appeals Tribunal Act 1975 (Cth), 

to make a finding of fact about whether Mr Hananeia was harmed "as a direct result" of the 

terrorist act.  A majority of the judges thought it was appropriate to do so.   

Justice Gilmour (with Justice Barker agreeing) found that the harm suffered by Mr Hananeia 

was not a direct result of the terrorist act because he had deliberately put himself in harm's 

way: 

"I find that his overarching purpose in travelling nearly two kilometres on foot on 

four occasions to get to the Sari Club was to take film footage of the devastation 

and carnage as well as the efforts of the rescue services. There was no need for 

him to do this. It was his personal decision. He deliberately placed himself in a 

position where he might potentially be harmed either physically or psychologically. 

Unsurprisingly, other people on the night of the bombings, as he stated, were 

fleeing in the opposite direction. His desire to film extended over a very lengthy 

period during which he returned to his hotel to get another camera with night vision. 

He filmed after that for approximately two hours. He returned again about dawn to 

film yet again and then again the following day." 

He did not assist the two girls to find their friend. His pursuit of filming the devastation 

and carnage resulted in his losing contact with them. If he had not decided to attend at the Sari 

Club repeatedly to film then he would not have been harmed. His decisions to do so, 

individually and in combination, broke the chain of direct causation between the terrorist act 

and the harm he suffered. It could not be said, as a matter of common sense or experience, 

that the harm he suffered was as a direct result of the terrorist act. There was not a close 

connection between the terrorist act and the harm suffered. 

Sevdalis v Director, Professional Services Review [2017] FCAFC 9 

While the above decisions highlight that statutory construction is a process which starts and 

ends with the text, there is some flexibility.   

In Sevdalis, which was mentioned earlier in this paper, one of the issues was whether Dr 

Sevdalis's billing of Medicare for home visit consultations was justified.  The Professional 

Services Review Committee had reached a view that it was permitted to consider whether the 

home visit consultations were justified on the basis that the relevant Medicare item contained 

the phrase "clinically relevant".  The primary judge found that the Committee had conflated the 

phrase "clinically relevant" (used in the Medicare item) and "clinically relevant service" (which 

was defined in the Act and which was what the Committee based its decision on). 

The Full Court held: 

"It is true, that the text of items 37 and 5043 do not use the term 'clinically relevant 

service' but, rather, the phrase 'clinically relevant'; but the defined words 'clinically 

relevant' should be understood as being referred to in items 37 and 5043. The 

definition of 'clinically relevant service' in section 3(1) should inform the task of the 

Committee in evaluating whether the service in question was clinically relevant for 

the fee charged." 
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In reaching this view, the Full Court cited with approval the following passage from Reid LJ's 

speech in Gill v Donald Humberstone & Co Ltd [1963] 1 WLR 929: 

"They are addressed to practical people skilled in the particular trade or industry, 

and their primary purpose is to prevent accidents by prescribing appropriate 

precautions...They have often evolved by stages as in the present case, and as a 

result they often exhibit minor inconsistencies, overlapping and gaps. So they ought 

to be construed in light of practical considerations, rather than meticulous 

comparison of the language of their various provisions such as might be 

appropriate in construing sections of an Act of Parliament...if the language is 

capable of more than one interpretation, we ought to discard the more natural 

meaning if it leads to an unreasonable result, and adopt that interpretation which 

leads to a reasonably practicable result." 

For a similar recent example of this more flexible approach to construction, see Secretary, 

Department of Health v DLW Health Services Pty Ltd [2016] FCAFC 108, in which the 

Classification Principles 1997 were considered. 

MZAIC v Minister for Immigration and Border Protection [2015] FCAFC 25 

In MZAIC v Minister for Immigration and Border Protection [2015] FCAFC 25, a five-member 

Full Federal Court was asked to consider whether use of a superseded application form 

deprived the then Refugee Review Tribunal jurisdiction to hear the application.  The relevant 

provision provided that an application "must … be made in the approved form".  The Minister 

argued that this was not a case where the substantial compliance provision (section 25C) of 

the Acts Interpretation Act 1901 (Cth) assists.  That section provides: 

"Where an Act prescribes a form, then strict compliance with the form is not 
required and substantial compliance is sufficient." 

The Minister's argument was that no issue of substantial compliance arose because the 

applicant did not use the approved form.  The Full Court dismissed the Minister's argument 

and found that there was substantial compliance with the approved form: 

"Our reasons for concluding that there was substantial compliance are as follows. 

First, the purpose of the form is to indicate that the visa applicant invokes the 

jurisdiction of the Tribunal and for that purpose states who he is and identifies the 

decision that is being challenged. Secondly, the appellant’s application to the 

Tribunal attached a copy of the notification letter from the Department which 

contained the appellant’s name, date of birth, client ID, application ID and file 

number. Thirdly, many applicants to the Tribunal would not have passport numbers. 

Senior Counsel for the Minister accepted that the Tribunal could still deal with 

applications by those who did not have passports. Fourthly, the request for a 

passport number appears to be directed, at best, to the administrative convenience 

of the Tribunal rather than to whether, as a matter of substance, its jurisdiction has 

been duly invoked. Fifthly, in context, the request for a passport number provides 

merely a further or additional means, as a matter of detail, of the purpose stated on 

the form: ' ... to collect information about the person, or persons, applying for 

review.' It is also significant that, unlike an application for a visa which occurs at an 

early stage of the process, an application to the Tribunal of necessity follows a 

substantial administrative process. If there is a dispute before the Tribunal as to 

whether the visa applicant truly is a national of a particular country then that is a 

matter for the review itself rather than the validity of the application. Lastly, 

assuming the Secretary fulfils his or her obligation under s 418(3) of the Migration 

Act, as soon as practicable after being notified of the application to the Tribunal the 
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Secretary will give to the Registrar of the Tribunal each other document in the 

Secretary’s possession or control considered by the Secretary to be relevant to the 

review of the decision. In the present case, this would include the appellant’s 

passport number referred to at item 29 of the appellant’s application for a Protection 

(Class XA) visa. A photocopy of part of that passport was annexed to that 

application." 

Justice Buchanan gave separate reasons which were largely consistent with those of the joint 

judgment, concluding: 

"If I might permit myself two further observations, they are as follows: first, the result 

for which the first respondent contends in the present case would rightly be thought 

to bring the administration of justice in this country, and the Court system upon 

which it depends, into disrepute. I do not feel compelled to contribute to that 

outcome. Secondly I note, as an aside, that the current form R1 (Design date 

07/15), in use by the Administrative Appeals Tribunal (which has taken over the 

function of the RRT) no longer requires a passport number, on which the first 

respondent placed so much importance." 

Uber B.V. v Commissioner of Taxation [2017] FCA 110 

In this case, Justice Griffiths considered whether persons who are Uber drivers are required to 

be registered for GST purposes. He noted that section 144-5 of the A New Tax System 

(Goods and Services Tax) Act 1999 (Cth) requires taxi and limousine operators to be 

registered, regardless of turnover:  

"That provision requires a person who is carrying on an enterprise to be registered 

for GST purposes 'if, in carrying on your enterprise, you supply taxi travel' (section 

144-5(1)). The phrase 'taxi travel' is defined in s 195-1 of the GST Act as meaning 

'travel that involves transporting passengers, by taxi or limousine, for fares'. In 

simple terms, the core issue is whether, in carrying on the enterprise of providing 

uberX services to passengers (who are known as “uberX Riders”), uberX drivers 

(who are known as “uberX Partners”) supply 'taxi travel' as defined. If so, they must 

register for GST purposes." 

He found: 

"Finally, I consider that some limited assistance is obtained from the mischief 

identified in the Explanatory Memorandum for inserting Div 144 (see [61] above). I 

accept the Commissioner’s submission that this mischief or purpose supports a 

broad construction of the relevant provisions, however, it does not dictate the 

resolution of the task of construction. Broadly construed, and having regard to other 

relevant matters of construction, I consider that the word 'taxi' is sufficiently broad in 

its ordinary meaning to encompass the uberX service supplied by Mr Fine on 11 

September 2015."

http://www.austlii.edu.au/au/legis/cth/consol_act/antsasta1999402/
http://www.austlii.edu.au/au/legis/cth/consol_act/antsasta1999402/
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6. Bias 

The NSW Court of Appeal recently had the opportunity to apply the High Court's reasoning in 

Isbester. 

The case, Golden v V'landys [2016] NSWCA 300, concerned Mr Golden, a horse trainer, who 

had a grievance with the CEO of Racing NSW, Mr V'landys.  Mr Golden wrote a letter to 

Racing NSW, accusing Mr V'landys of being corrupt and incompetent.   

Mr V'landys delegated his authority to a committee to hold a show cause hearing as to whether 

Mr Golden's trainer's licence should be cancelled.  Shortly after that, Mr Golden stood on a 

bridge with a placard that read "RACING NSW CORRUPT CEO, ROBS TAX PAYERS".  He 

also held a similar protest in front of the electorate office of the local Federal MP.  Mr V'landys 

delegated to the committee the authority to amend the show cause hearing to include the 

subsequent conduct. Before the committee made a recommendation to Mr V'landys, Mr 

V'landys engaged lawyers to write a letter of demand in relation to what was said to be the 

defamatory comments of Mr Golden.  The committee ultimately recommended that Mr Golden 

be "warned off" all Racing NSW racetracks for an indefinite period, a recommendation which 

Mr V'landys accepted. 

Mr Gordon challenged the decision of Mr V'landys on bias grounds.  The Court of Appeal held 

that the test for apprehended bias is as follows (which it called the "double might" test): 

"[T]he test for a reasonable apprehension of bias requires an analysis of three 

interrelated questions: (a) what the fair-minded observer might apprehend [would 

lead the decision-maker to decide a case other than on its merits]; (b) whether the 

decision maker might not be impartial and; (c) the reasonableness of the asserted 

apprehension." 

In applying this test to the circumstances, of this case, the Court of Appeal placed emphasis 

on the letter of demand sent on behalf of Mr V'landys.  The Court said: 

"In this case, the relatively low threshold posed by the 'double might' test was 

satisfied by the ultimate decision maker, Mr V’landys, exercising a power to decide 

an appropriate punishment for Mr Golden in circumstances where, at the same 

time, Mr V’landys was demanding that Mr Golden pay him damages and costs for 

engaging in the same conduct as was the subject of the second decision. In such 

circumstances, the fair minded observer might apprehend that Mr V’Landys might 

not bring an impartial mind to the question whether the second decision should be 

made." 

Mr Golden also relied on Isbester and argued that Mr V'landys's interest in the matter was 

incompatible with him bringing an impartial mind to bear to the matter.  This broader argument 

was upheld by the Court of Appeal: 

"It is clear from the history described above that Mr V’landys initiated the 

amendment to the second show cause notice to include Mr Golden’s conduct in 

displaying placards which Mr V’landys considered 'offensive and insulting', 

delegated the hearing function to the Licensing Committee and ultimately made the 

decision to warn off Mr Golden himself, albeit on the Committee’s recommendation. 

Mr V’landys’ position in the present case was akin to accuser or other moving party as well as 
decision-maker. The appellant’s broader complaint about apprehended bias should also be 
upheld." 
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ALA15 v Minister for Immigration and Border Protection [2015] FCAFC 30 

In ALA15, the applicant sought to rely on statistics to mount an argument of apprehended bias.  

The applicant tendered evidence which showed that, during a particular period, Judge Street 

decided 254 decisions in the area of immigration law.  All of those decisions were, or appeared 

to have been, delivered ex tempore.  Of the 254 decisions, 252 were decided in favour of the 

Minister. 

The Full Court held that the statistical information was not relevant because it did not have an 

analysis of the reasons of the judge.  The Court said: 

Absent such analysis, the hypothetical observer would not be able to make an informed 

assessment of the significance of the raw statistics. It may be, for example, that a close 

analysis of some, many, or all of the relevant judgments reveal that they had been determined 

on a reasonable and plausible basis. And, even if some or all of the judgments were wrongly 

decided, that may be the consequence of human frailty on the part of the judge and not 

prejudgment, a consideration which a fair-minded lay observer would take into account. 

Accordingly, the Court dismissed the challenge to Judge Street's decision.  The Full Court's 

reasons also contain a salient reminder of the importance of complying with directions.  The 

Court devoted almost 20 paragraphs to chronicle the bad behaviour of the applicant's counsel.  

The barrister had, for example, ignored the direction in relation to page limits on submissions.  

The Court said of the submissions: 

"The applicant’s written submissions, both in chief and in reply, were loquacious, 

unduly repetitive, unfocused and contained numerous distracting typographical 

errors." 

The Court noted that if the behaviour was repeated, consideration should be given to a 

personal costs order against the barrister. 

We also note the decision in Hinton v Alpha Westmead Private Hospital [2016] FCAFC 107 

relating to a disability discrimination case involving Judge Street.  

"The test to be applied for apprehended bias, which is a basis for a judge being 

disqualified form hearing a matter, is whether a fair-minded lay observer might 

reasonably apprehend that the judge might not bring an impartial mind to resolution 

of the question the judge is required to decide (Ebner v Official Trustee in 

Bankruptcy (2000) 205 LCR 337 at [6]). In the present case, the fair minded lay 

observer would identify from the strong conclusions expressed by the primary judge 

in the hearing and his reasons (for example, that the appellant's claim was the 

equivalent of a "bag of chips", was a "try on", was a "baseless trifle", was "doomed", 

depended on a proposition that was "rubbish", and was an obvious "abuse of 

process") that his Honour might be caused to decide the case on other than its 

merits." 

Waterhouse v Independent Commission Against Corruption (No 2) [2016] NSWCA 113 

A case which gets an honourable mention in the bias department is Waterhouse v 

Independent Commission Against Corruption (No 2).   

The case concerned a long-running dispute about the distribution of the estate of Mr 

Waterhouse's father, Charles Waterhouse.  Mr Waterhouse argued that the former premier, 

Neville Wran, had arranged for the original matter to be heard by a particular judge who had 

been appointed to ensure that he was unsuccessful.  Everything that followed was, in Mr 

Waterhouse's view, the result of "an amorphous conspiracy, or to use his term, 'confederacy', 

with expanding tentacles."  Mr Waterhouse argued that, as a result of this confederacy, none 

of the judges on the Supreme Court could bring an impartial mind to bear to his case.  

Unsurprisingly, his action was dismissed. 
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7. Information wars 

Our final topic is two recent, high-profile cases on information law.   

Attorney-General v Honourable Mark Dreyfus [2016] FCAFC 119 

In Attorney-General v Honourable Mark Dreyfus, the Full Federal Court ruled against the 

Federal Attorney-General Senator Brandis in relation to Federal Shadow Attorney-General 

Mark Dreyfus' attempts to gain access to the "email diary" of his government counterpart for a 

period between September 2013 and May 2014.   

The Attorney-General's main argument for resisting the FOI application was that it would have 

"…interfered with his daily duties and taken hundreds of hours to process".  

The initial application for review lodged in the Administrative Appeals Tribunal by the shadow 

Attorney-General was for the review of the delegate of the Attorney-General's decision to 

refuse a request for access to documents under the FOI Act. The refusal relied on sections 24 

and 24AA which permit a request to be refused if a "… practical refusal reason exists in 

relation to the request". 

The AAT, constituted by Justice Jagot, concluded that the Attorney-General had not 

discharged the onus under section 61(1)(b) of the FOI Act in that the decision not to release 

"email diary information" was justified or that the Tribunal should give a decision adverse to the 

applicant.  Accordingly, she found that the decision of the Attorney-General's delegate that a 

"… practical refusal reason exists in relation to the requests should be set aside". As a result, 

the matter was remitted to the Attorney-General's delegate for reconsideration.    

In arriving at its decision, the Tribunal noted that the diary extracts requested consisted merely 

of "brief" and "anodyne" entries relating to appointments and the work arrangements of the 

Attorney-General that were more than 18 months old. The entries in the Outlook diary merely 

described who was to be met, and not the contents of the meeting. 

Following the decision, the Attorney-General appealed to the Full Federal Court, which upheld 

the AAT's decision. The Court's decision turned on two questions: 

 When would the Attorney-General be required to consider extrinsic documents in 

determining whether a claimed diary entry could be released?  

 When would the Attorney-General be required to consult with third parties to 

determine whether such a party might wish to claim an exemption? 

These issues arose because, under sections 27 and 27A of the FOI Act, agencies and 

Ministers must consult with businesses and individuals if those third parties might reasonably 

wish to make a submission that the documents in question should not be disclosed because 

they are exempt under the FOI Act. The Attorney-General had interpreted this obligation as 

requiring him to review the documents relating to each diary entry to determine whether those 

businesses and individuals might reasonably wish to make a submission that the particular 

entries should not be disclosed. 

The Court held that the Attorney-General would only be required to consider extrinsic 

documents or consult with third parties if it appeared from the fact of the email diary entries 

that this would be necessary, in the sense that there would be a rational basis on which a third 

party may wish to make an exemption contention ‒ and most of the entries did not require this. 

For this reason the request could not be rejected for "substantial and unreasonable 

interference" with the performance of the Attorney-General's functions. 
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Privacy Commissioner v Telstra Corporation Limited [2017] FCAFC 4 

In the privacy space, many had been waiting for the Full Federal Court's decision in Privacy 

Commissioner v Telstra Corporation Limited for some guidance about what constitutes 

personal information and when a person's identity is reasonably ascertainable.   

Unfortunately, the Full Court's decision concerned what the Court described as a "very narrow 

question of statutory construction" and not "when metadata would be 'about an individual'". 

The case stems from a request to Telstra by a journalist (Ben Grubb) for all the metadata that 

it held about him.  Telstra initially gave Mr Grubb some information, but refused to give him 

access to its mobile network data, which included metadata such as IP addresses and 

geolocation data. Mr Grubb then complained to the Privacy Commissioner. 

This issue was whether the metadata was "personal information" which Mr Grubb had a right 

to access under National Privacy Principle 6.1 (NPP 6.1). As the Court would ultimately 

observe, the concept of “personal information” to which an individual can access under NPP 

6.1 is constrained by three requirements: 

 the information must be held by the organisation; 

 it must be “about” the individual who requested access; and 

 it must be about an individual whose identity is apparent, or can reasonably be 

ascertained, from the information or opinion. 

The Privacy Commissioner determined that the mobile network data information in question 

was “personal information” as Mr Grubb’s identity could be reasonably ascertained from the 

information by using other information held by Telstra. 

The Administrative Appeals Tribunal disagreed. It said before considering the question of an 

individual’s identity, there was a “threshold question” of whether the information is “about” an 

individual. In this case, the AAT considered that the information was “about” the service Telstra 

provided to Mr Grubb, but not “about” him, and was therefore not personal information. 

Before the Federal Court, the Privacy Commissioner argued that if an individual’s identity 

could be reasonably ascertained from the information, it was necessarily “about” an individual. 

The Court upheld the AAT's decision. It found that the words “about an individual” cannot be 

ignored, and direct attention to the need for the individual to be a subject matter of the 

information, although information could have multiple subject matters. This question requires 

an “evaluative conclusion” in each case. 

It provided some very limited opinion on how to reach such an “evaluative conclusion” but 

stopped short of ruling on whether the AAT’s “evaluative conclusion” in this case was correct 

because it wasn’t asked to do so.  Whether the decision has an impact on privacy law going 

forward is uncertain. The Court’s decision does little more than confirm the relevant statutory 

language. It does not offer any real guidance on how to make an “evaluative conclusion” as to 

whether information is “about an individual”.   

Finally, in a late-breaking development, the Parliament passed the Privacy Amendment 

(Notifiable Data Breaches) Bill 2016 on 13 February 2016.  It will require APP entities to notify 

individuals of certain kinds of privacy breaches.  It has yet to receive the Royal Assent and will 

commence on a day fixed by proclamation (or if not proclaimed, 12 months after receiving the 

Royal Assent). 
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8. Conclusion 

The cases we've discussed highlight two main themes.   

The first is that, on the whole, the courts have limited the expanded scope of 

unreasonableness and other reasoning grounds of review.  While there are still areas to watch, 

such as the possible emergence of a proportionality ground of review, we think that the cases 

in the last 12 months show a return to a more traditional view of judicial review.   

The second is the influence of statutory text (not only in terms of statutory interpretation) but 

also as a guiding factor in how grounds of review are applied. 

In the other developments, it will be interesting to see whether the slight twist on the well-

understood bias test (the "double might" test) in Golden gains traction.  We will also watch the 

impact of the Full Court's decision in the metadata case on privacy practice.   
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Brisbane QLD 4000  
+61 7 3292 7000  
 
 
Perth  
Level 27  
QV.1 Building 
250 St Georges Terrace  
Perth WA 6000  
+61 8 9426 8000  
 
 
Canberra  
Level 10 
NewActon Nishi  
2 Phillip Law Street  
Canberra ACT 2601  
+61 2 6279 4000  
 
 
Darwin  
17–19 Lindsay Street  
Darwin NT 0800  
+61 8 8943 2555 
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