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EDITORIAL

Welcome to the first edition of The International Comparative Legal Guide to:
Lending and Secured Finance 2013.

This guide provides corporate counsel and international practitioners with a
comprehensive worldwide legal analysis of the laws and regulations of lending
and secured finance.

It is divided into two main sections:

Six general chapters. These chapters are designed to provide readers with a
comprehensive overview of key issues affecting lending and secured finance,
particularly from the perspective of a multi-jurisdictional transaction.

Country question and answer chapters. These provide a broad overview of
common issues in the laws and regulations of lending and secured finance in
35 jurisdictions.

All chapters are written by leading lending and secured finance lawyers, and
industry specialists, and we are extremely grateful for their excellent
contributions.

Special thanks are reserved for the contributing editor Thomas Mellor of
Bingham McCutchen LLP for his invaluable assistance.

Global Legal Group hopes that you find this guide practical and interesting.

The International Comparative Legal Guide series is also available online at
www.iclg.co.uk

Alan Falach LL.M
Group Consulting Editor
Global Legal Group
Alan.Falach@glgroup.co.uk
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1 Overview

1.1 What are the main trends/significant developments in the
lending markets in Australia?

2012 was marked by the escalation of the Eurozone debt crisis,

weak US economic growth and a slowdown in China.  For the

Australian lending market, this translated into limited demand for

new money, exacerbated by low consumer and business confidence.

However, loan volumes proved relatively resilient, largely due to

refinancings.

While loan markets remained the key source of debt financing,

borrowers also sought to access debt capital markets to diversify

funding sources, lengthen tenors and secure competitive pricing - in

particular, the hybrid, USPP, AUD Medium Term Note and AUD

Bond markets.

Significant legal/regulatory developments in 2012 included:

(a) the Personal Property Securities Act 2009 (Cth) (the “PPS
Act”) (see section 3);

(b) the Foreign Account Tax Compliant Act (an American

legislative initiative designed to target tax evasion by US

citizens in respect of offshore assets and accounts); and

(c) the release by the Australian Prudential Regulation Authority

(“APRA”) of the final version of the Basel III capital reform

package. 

1.2 What are some significant lending transactions that have
taken place in Australia in recent years?

Significant transactions in 2012 included:

(a) the USD $8.5 billion project financing of the Australia

Pacific LNG Pty Limited coal seam methane to LNG project.

It is the largest ever project financing completed in Australia

and  encompasses significant gas extraction and gathering

facilities, a 360 km main gas transmission pipeline and a

liquefaction plant, together with associated processing,

storage and export infrastructure;

(b) the AUD $1.2 billion refinancing of the Abbot Point Coal

Terminal in Queensland, which was sold in 2011 by the

government of that state; and

(c) the joint acquisition by Sumitomo Corporation and the

Kansai Electric Power Company of the Bluewaters I and

Bluewaters II coal-fired power stations in Western Australia

and assumption of nearly AUD $1 billion in project finance

debt. 

Clayton Utz had roles in all of the above transactions.

2 Guarantees

2.1 Can a company guarantee borrowings of one or more
other members of its corporate group (see below for
questions relating to fraudulent transfer/financial
assistance)?

Such guarantees are quite common.  The general principle is that

directors of the subsidiary must exercise their powers for the benefit

of the company and for a proper purpose.  

Relevant factors to consider in assessing corporate benefit include:

(a) Does the entry into the guarantee benefit the guarantor in its

own right, not just the corporate group as a whole? Section

187 of the Corporations Act 2001 (Cth) (the “Corporations
Act”) does provide that the wholly-owned subsidiary of a

company may include in its constitution provisions

permitting the subsidiary directors to act in the best interests

of the holding company, provided that:

(i) the directors act in good faith in the best interests of

the holding company; and

(ii) the subsidiary is not insolvent at the relevant time and

does not become insolvent as a result of the directors’

act.

(b) Is the guarantor a parent giving a guarantee for a subsidiary? 

(c) Will the provision of funds to the borrower have a positive

impact on the guarantor? 

(d) Is the borrower solvent?

(e) What is the likelihood of default by the borrower?

(f) What is the extent of the guarantee? Is it “all-moneys”, or

limited to a fixed sum?

2.2 Are there enforceability or other concerns (such as
director liability) if only a disproportionately small (or no)
benefit to the guaranteeing/securing company can be
shown?

If it is found that the guarantor’s directors have breached the duty

to exercise their powers for the benefit of the company and for a

proper purpose, the guarantee may be challenged at the instance of

the guarantor.

Recent case law in Australia (in particular, Westpac Banking
Corporation v The Bell Group Limited (in liquidation)) has

indicated that the test to be applied is an objective one: whether any

reasonable and prudent director charged with this duty would have

appreciated that entry into the transactions in question was not in

the best interests of the company.  The duties are fiduciary in nature.

David Fagan
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In addition, a lender may be found to have either knowingly assisted

in, or knowingly received property as a result of, a breach of these

fiduciary duties, and will therefore be liable as a constructive

trustee, on the basis of their actual or constructive knowledge,

wilful blindness, wilful and reckless failure to inquire.

2.3 Is lack of corporate power an issue?

Typically, the authority of the company to provide a guarantee will

flow from the exercise by the directors of powers given to them

under section 198 of the Corporations Act (to “manage the

business” of the company), or by the company’s constitution.

Lenders’ counsel will typically seek to ascertain corporate power

through examining the guarantor’s constitution and various

corporate authorisations; for example, extracts of authorising

minutes.  If the constitution contains provisions which may cause

problems for the particular transaction, the lender should require the

amendment of the constitution as a condition precedent to the

provision of finance. 

To a certain extent, the need to examine the constitution and other

corporate authorisation materials has been reduced by the existence

of certain “statutory assumptions” in the Corporations Act 2001
(Cth) on which company “outsiders” (such as the beneficiaries of a

guarantee) may rely unless the outsider knew or suspected that the

assumption was incorrect - for example, an outsider may assume

that the company had complied with its constitution in entering into

the particular transaction.

2.4 Are any governmental or other consents or filings, or
other formalities (such as shareholder approval),
required?

There are no specific formalities associated with the granting of a

corporate guarantee.  The general law of contract applies to

contracts of guarantee.

2.5 Are net worth, solvency or similar limitations imposed on
the amount of a guarantee?

The parties to a corporate guarantee may agree to impose

limitations on the amount of a guarantee, for example a restriction

on the guarantor’s liability to a certain fixed amount. 

2.6 Are there any exchange control or similar obstacles to
enforcement of a guarantee?

No there are not. 

3 Collateral Security

3.1 What types of collateral are available to secure lending
obligations?

Security can be taken over virtually all types of asset - land,

receivables, plant and equipment, rights, etc.

The registration of security interests over collateral is governed by

the PPS Act.  It applies to security over “personal property”, which

for these purposes means any property, asset or right other than

land, structures on and fixtures to, land and certain statutory rights.

A broad range of interests constitute a “security interest” for the

purposes of the PPS Act, including transactions that may not

previously have been regarded as “security” - for example,

retention of title arrangements.

The PPS Act establishes a national register (the PPS Register) for

registration of such security interests.  A security interest is

enforceable against a third party if it “attaches” to the relevant

collateral and is perfected. 

Attachment arises if the grantor has rights in the secured property

and receives value for granting the security interest or performs an

act that gives rise to the security interest. 

Perfection is generally achieved by registering a financing

statement in respect of the security interest on the PPS Register

(although under the PPS Act perfection can in some instances be

achieved by taking possession or control of the relevant collateral).

A financing statement sets out the secured party and the class of

collateral (a large number of collateral types are provided for, from

“all present and after-acquired property” to “watercraft”).  No

underlying finance or security document is required for registration.

The registered party will be issued with a unique token and

registration number.  These will be required for any changes to or

discharge of a relevant security interest.

Each registration must only relate to a single collateral class.

Therefore if a security interest covers more than one collateral class

but is not an all-assets security, a separate registration will be

required for each class.

3.2 Is it possible to give asset security by means of a general
security agreement or is an agreement required in
relation to each type of asset? Briefly, what is the
procedure?

It is possible to give asset security by means of a general security

agreement.  The security interest should then be registered on the

PPS Register via a financing statement.

3.3 Can collateral security be taken over real property (land),
plant, machinery and equipment? Briefly, what is the
procedure?

Yes.

Plant, machinery and equipment are considered to be “personal

property” and security interests thereof should be registered on the

PPS Register via a financing statement.

The PPS Act does not govern security interests in real property.

Real property security is taken by way of a mortgage, which must

follow the statutory form prescribed in the State or Territory in

which the property in question is situated.  The mortgage must be

registered at the Land Titles Office of that State or Territory.

Priority is substantially governed by the time of registration.

3.4 Can collateral security be taken over receivables?
Briefly, what is the procedure? Are debtors required to be
notified of the security?

Non-specific security may be taken over a generic category of

assets such as accounts receivable or inventory.  Perfection of the

security interest should be obtained through registration with the

PPS Register via a financing statement.  Such assets are known as

“circulating assets”. 

It is not a requirement for the purposes of registration that the

debtors in question be notified of the security; however it is a

prudent measure to do so, and to bank all payments in a separate

bank account.
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3.5 Can collateral security be taken over cash deposited in
bank accounts? Briefly, what is the procedure?

Yes.

Perfection of the security interest should be obtained through

registration with the PPS Register via a financing statement. 

The PPS Act gives priority to an account held by an authorised

deposit-taking institution if that institution controls the account.

Accounts of Australian borrowers held offshore would therefore

best be held by an Australian institution operating in that offshore

market.

3.6 Can collateral security be taken over shares in companies
incorporated in Australia? Are the shares in certificated
form? Can such security validly be granted under a New
York or English law governed document? Briefly, what is
the procedure?

Yes.

Perfection of the security interest should be obtained through

registration with the PPS Register via a financing statement (see

question 3.1). 

If the security in question is not an all-assets general security

agreement (see question 3.2), the relevant collateral class is most

likely to be “financial property” or “intermediated securities”. 

“Intermediated securities” includes shares held on the Clearing

House Electronic Sub-register System (CHESS), as well as bonds

and other financial instruments and assets.  Perfection takes place

through registration of a financing statement or through taking

control of the collateral.

Certificated shares will constitute “financial property”.  Title to

shares is evidenced by share certificates and it is typical for secured

parties to take possession of share certificates of secured shares.  In

addition to registration, this is a form of perfection through

possession and control.

It is possible to grant valid security under a foreign-law document,

and to effect the registration of such securities under the standard

PPS procedure.

3.7 Can security be taken over inventory? Briefly, what is the
procedure?

Non-specific security may be taken over a generic category of

assets such as accounts receivable or inventory.  Perfection should

be obtained through registration with the PPS Register via a

financing statement.  See question 3.4 above. 

3.8 Can a company grant a security interest in order to
secure its obligations (i) as a borrower under a credit
facility, and (ii) as a guarantor of the obligations of other
borrowers and/or guarantors of obligations under a credit
facility (see below for questions relating to the giving of
guarantees and financial assistance)?

A company may grant a security interest in order to secure its

obligations as both borrower and/or guarantor under a credit

facility.  The granting of such security will be subject to the

corporate benefit and financial assistance considerations covered in

sections 2 and 4.

3.9 What are the notarisation, registration, stamp duty and
other fees (whether related to property value or
otherwise) in relation to security over different types of
assets?

Notarisation is not a requirement for the taking of security in

Australia.

A small fee is payable for the registration with the PPS Register of

a security interest over an asset that constitutes “personal property”.

A fee is payable for the registration with the relevant land titles

office of a security interest over real property.  These fees may be

nominal or calculated according to property value depending on the

State or Territory in question.

Mortgage duty is currently payable in the State of New South

Wales.  Although previously slated to be abolished in 2012,

currently it is expected that mortgage duty will be abolished in

respect of advances of money made on or after 1 July 2013.

3.10 Do the filing, notification or registration requirements in
relation to security over different types of assets involve a
significant amount of time or expense?

Not typically, as long as the proper procedures (as described in

question 3.9) are followed and the correct documents lodged.

3.11 Are any regulatory or similar consents required with
respect to the creation of security?

In general, no. 

However, in a project financing context, there may be

Commonwealth, State or Territory and local licences, consents and

permits required for the particular project (for example, projects

situated on publicly-owned land or dealings in government-issued

leases and licences, including security arrangements).

3.12 If the borrowings to be secured are under a revolving
credit facility, are there any special priority or other
concerns?

No there are not. 

3.13 Are there particular documentary or execution
requirements (notarisation, execution under power of
attorney, counterparts, deeds)?

There are no specific documentary or execution requirements for

the taking of security.  The general law applies with respect to the

documentation and execution of contracts of security.

4 Financial Assistance

4.1 Are there prohibitions or restrictions on the ability of a
company to guarantee and/or give security to support
borrowings incurred to finance or refinance the direct or
indirect acquisition of: (a) shares of the company; (b)
shares of any company which directly or indirectly owns
shares in the company; or (c) shares in a sister subsidiary?

Section 260A Corporations Act provides that: “a company may
financially assist a person to acquire shares (or units of shares) in
[that]  company or a holding company of [that] company only if
(a) giving the assistance does not materially prejudice the
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interests of [that]  company or its shareholders or [that]
company’s ability to pay its creditors; or

(b) the assistance is approved by shareholders under section
260B; or

(c) the assistance is exempted under section 260C”.

The “material prejudice” precondition has been held by the courts

to be a question of fact.  As this is a difficult and uncertain

assessment, this limb is not often relied upon.

The shareholder approval limb under section 260B involves a

process known as a “whitewash”, with:

(a) either:

(i) a special resolution passed at a general meeting of the

company, with no votes by the person acquiring the

shares of the company or associates of that person; or

(ii) a resolution agreed to, at a general meeting, by all

ordinary shareholders;

and

(b) if the company will be a subsidiary of a listed Australian

corporation immediately after the acquisition in question, the

approval of shareholders of the listed corporation; and

(c) if immediately after the acquisition, the company will have

an ultimate Australian holding company, the approval of

shareholders of that ultimate Australian holding company.

Exemptions from the financial assistance regime under section

260C include financial assistance in the ordinary course of dealing

by a company whose ordinary business includes providing finance,

approved employee share schemes and other exceptions.

(a) Shares of the company

See response to question 4.1.

(b) Shares of any company which directly or indirectly owns

shares in the company

See response to question 4.1.

(c) Shares in a sister subsidiary

See response to question 4.1.

5 Syndicated Lending/Agency/Trustee/Transfers

5.1 Will Australia recognise the role of an agent or trustee
and allow the agent or trustee (rather than each lender
acting separately) to enforce the loan documentation and
collateral security and to apply the proceeds from the
collateral to the claims of all the lenders?

The use of “agents” and “trustees” is customary in syndicated

lending arrangements. 

The agent may hold security on behalf of the syndicate (in a trust

capacity) or a separate “security trustee” may hold that security

(more typical).  

The security holder’s powers are regulated under a trust deed.

Provided the action is authorised under the security documents, the

security holder will be able to enforce the loan documentation and

security and apply the proceeds from the collateral to the lenders’

claims.  

5.2 If an agent or trustee is not recognised in Australia, is an
alternative mechanism available to achieve the effect
referred to above which would allow one party to enforce
claims on behalf of all the lenders so that individual
lenders do not need to enforce their security separately?

See response to question 5.1.

5.3 Assume a loan is made to a company organised under
the laws of Australia and guaranteed by a guarantor
organised under the laws of Australia.  If such loan is
transferred by Lender A to Lender B, are there any
special requirements necessary to make the loan and
guarantee enforceable by Lender B?

Loan documents typically permit assignments or substitutions by a

lender; the requirements for a valid substitution or assignment are

governed by the relevant clauses in the loan document.  The

question of whether the guarantee is enforceable by Lender B must

be determined by examining the scope and terms of the guarantee.

6 Withholding, Stamp and other Taxes; Notarial 
and other Costs

6.1 Are there any requirements to deduct or withhold tax from
(a) interest payable on loans made to domestic or foreign
lenders, or (b) the proceeds of a claim under a guarantee
or the proceeds of enforcing security?

As a general rule, withholding tax on interest to foreign lenders is

deductible at a rate of 10%.  Exemptions are available for bonds and

other debentures (including loans) issued under section 128F of the

Income Tax Assessment Act 1936 (Cth) if prescribed “public offer”

tests are met, but this is unlikely to be applicable to a syndicated

loan.

Some of Australia’s double taxation conventions, including those

with the US and the UK, prevent interest withholding tax applying

to interest derived by:

the government and certain government authorities and

agencies in the specified country; and

a “financial institution” which is resident of a specified

country and is unrelated to and dealing wholly independently

from the relevant issuer.

Enforcement proceeds are entitled to any withholding tax exemptions

that apply to the relevant loan.  Payments will also avoid withholding

tax if the payor is a non-resident of Australia and the payment is not

attributable to a permanent establishment in Australia.

6.2 What tax incentives or other incentives are provided
preferentially to foreign lenders? What taxes apply to
foreign lenders with respect to their loans, mortgages or
other security documents, either for the purposes of
effectiveness or registration?

No, apart from certain venture capital or research and development

incentives which typically wouldn’t apply to syndicated lending.

6.3 Will any income of a foreign lender become taxable in
Australia solely because of a loan to or guarantee and/or
grant of security from a company in Australia?

Income of foreign banks which is in the nature of interest will not

be subject to tax in Australia solely because of a loan or guarantee

and/or grant of security from a company (other than withholding

tax, see question 6.1).

Other income derived from a loan, guarantee or grant of security

(such as fees and other charges) may be subject to tax in Australia

where it has an Australian source.  The fact that the income arises

from a loan to or guarantee or grant of security from an Australian

company will not be determinative of the source of that income, but

will be relevant in determining its source.    
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The tax treatment of such income is affected by the “business

profits” article in many of Australia’s double tax conventions.

Where applicable, the business profits of a foreign resident are not

subject to tax in Australia, regardless of their source (unless they are

attributable to a permanent establishment in Australia).

6.4 Will there be any other significant costs which would be
incurred by foreign lenders in the grant of such
loan/guarantee/security, such as notarial fees, etc.?

See response to question 3.9.

In addition to this, the only fees of significance are legal fees which

would typically be reimbursed by the borrower or covered in the

arranger’s fee.  

6.5 Are there any adverse consequences to a company that
is a borrower (such as under thin capitalisation principles)
if some or all of the lenders are organised under the laws
of a jurisdiction other than your own?  Please disregard
withholding tax concerns for purposes of this question.

Australia’s thin capitalisation rules do not distinguish between

Australian and foreign debt.

It is possible for the transfer pricing provisions to apply to foreign

borrowings.  However, where the loan is an ordinary commercial

arrangement made on arm’s length terms, these provisions are

unlikely to be applicable.

7 Judicial Enforcement

7.1 Will the courts in Australia recognise a governing law in a
contract that is the law of another jurisdiction (a “foreign
governing law”)?  Will courts in Australia enforce a
contract that has a foreign governing law?

Yes, provided the choice of law was made on a bona fide basis and

without the primary purpose of avoiding the laws of any another

jurisdiction.  Governing law is a question of fact; it is usually

provided for in loan documentation with an express choice of law

clause.  

Australian courts will enforce a contract that has a foreign

governing law, provided the enforcing parties prove as matters of

fact those parts of the foreign law which are relevant to the

enforcement action.

7.2 Will the courts in Australia recognise and enforce a
judgment given against a company in New York courts or
English courts (a “foreign judgment”) without re-
examination of the merits of the case?

Final foreign judgments will generally be recognised and

enforceable in Australian courts without re-examining the merits.

Judgments obtained in specific foreign courts, including English

courts, are granted statutory recognition upon registration under the

Foreign Judgments Act 1991 (Cth) (the “FJ Act”) provided the

judgment:

a) is for a sum of money;

b) could be enforced in the relevant foreign jurisdiction;

c) has not been stayed or satisfied in whole; and

d) is registered within 6 years of the date on which the foreign

judgment is given.

Foreign judgments which fall outside the ambit of the FJ Act, such

as judgments obtained in a New York court, will still be enforced at

common law without a re-examination of the merits if an action in

debt is bought in an Australian court, provided:

a) the foreign proceedings did not involve a denial of the

principles of natural justice as recognised by Australian

courts;

b) the foreign judgment is not contrary to public policy in

Australia;

c) the foreign judgment was not obtained by fraud;

d) the foreign judgment does not concern the same issues dealt

with in a previous judgment; or

e) the foreign judgment is not the subject of a declaration or

order made by the Attorney General under the Foreign
Proceedings (Excess of Jurisdiction) Act 1984 (Cth).

7.3 Assuming a company is in payment default under a loan
agreement or a guarantee agreement and has no legal
defence to payment, approximately how long would it
take for a foreign lender to (a) assuming the answer to
question 7.1 is yes, file a suit against the company in a
court in Australia, obtain a judgment, and enforce the
judgment against the assets of the company, and (b)
assuming the answer to question 7.2 is yes, enforce a
foreign judgment in a court in Australia against the assets
of the company?

a) The time required to file suit and obtain judgment will

depend on the Australian court in which proceedings are

commenced, but will typically take between 6 and 18

months.  Enforcing a judgment could take a further 12

months or more, depending on how readily the secured assets

can be liquidated.  There is no disadvantage for foreign

lenders as compared with domestic lenders, other than

logistics. 

A fast track commercial list is available in the Federal Court

which may shorten the time taken to obtain judgment to

around 6 months, but the enforcement process still needs

time to occur.  Alternative dispute resolution may also be

available.

b) If a foreign judgment is recognised as discussed in our

response to question 7.2 and a review on the merits is not

required, enforcement may only take 2 to 3 months.  If,

however, the borrower or guarantor contest the enforceability

of the foreign judgment or a merits review is required,

enforcement may take 12 months or more.

7.4 With respect to enforcing collateral security, are there any
significant restrictions which may impact the timing and
value of enforcement, such as (a) a requirement for a
public auction or (b) regulatory consents?

Enforcement options are regulated by the relevant security

documents, the Corporations Law 2001 (Cth) and the Personal
Property Securities Act 2009 (Cth) (PPS Act).  The PPS Act

contains certain enforcement provisions, but lenders typically

require these provisions to be waived by the grantor of the security. 

If enforcement results in a change in ownership, control or

management of a regulated asset, consent may be required from the

regulatory.  Similarly, if the incoming entity has existing interests in

the industry or sector, regulatory restrictions such as cross-

ownership, ring fencing or merger controls may need to be

considered.



WWW.ICLG.CO.UKICLG TO: LENDING AND SECURED FINANCE 2013
© Published and reproduced with kind permission by Global Legal Group Ltd, London

A
us

tr
al

ia

43

Clayton Utz Australia

7.5 Do restrictions apply to foreign lenders in the event of (a)
filing suit against a company in Australia or (b)
foreclosure on collateral security?

Foreign and domestic creditors are treated the same under

Australian law, subject to any foreign investment and ownership

restrictions which may prevent a foreign lender from enforcing a

security.

7.6 Do the bankruptcy, reorganisation or similar laws in
Australia provide for any kind of moratorium on
enforcement of lender claims?  If so, does the moratorium
apply to the enforcement of collateral security?

It is common in Australia for companies in financial difficulty to

appoint a voluntary administrator.  Entering voluntary

administration imposes a moratorium on enforcement action by all

creditors, expect for a secured party with a security interest in the

whole, or substantially the whole of the assets of the company

provided the secured party enforces its security within 13 business

days of being notified of the administrator’s appointment.

There is no other moratorium on enforcement under Australian law,

however, notwithstanding that the security document may authorise

it to do so, a receiver appointed by a secured party will not be able

to carry on the business of the company while a liquidator is

appointed.

7.7 Will the courts in Australia recognise and enforce an
arbitral award given against the company without re-
examination of the merits?

Generally, Australian courts will recognise and enforce domestic

and international arbitral awards without re-examination of the

merits.  Under the Commercial Arbitration Acts, which are being

progressively adopted in each Australian State jurisdiction, arbitral

awards must be enforced by a court unless it would run counter to

the most basic notions of morality to do so.  The Commercial

Arbitration Acts bring Australian domestic law into line with the

UNCITRAL Model Law which is implemented in Australia under

the International Arbitration Act 1974 (Cth).

Australian courts will enforce contracts requiring submission of a

dispute to arbitration provided the arbitration agreement is broad

enough to cover the dispute and the subject matter is arbitrable.

8 Bankruptcy Proceedings

8.1 How does a bankruptcy proceeding in respect of a
company affect the ability of a lender to enforce its rights
as a secured party over the collateral security?

Lenders are not generally restricted from enforcing rights as a

secure party during bankruptcy proceedings, except where a

voluntary administrator has been appointed.  This issue is discussed

in response to question 7.6.

Once a liquidator has been appointed, a secured party may still

enforce its rights, but is prevented from continuing to run the

business.

8.2 Are there any preference periods, clawback rights or
other preferential creditors’ rights (e.g., tax debts,
employees’ claims) with respect to the security?

Clawback rights only exist upon the winding up of a company and

may arise in respect of unfair loans, unreasonable director related-

transactions, related party transactions, insolvent transactions,

uncommercial transactions, transactions providing an unfair

preferences to one or more creditors and transactions for the

purpose of defeating, delaying or interfering with the claims of any

other creditors.  The applicable time period within which a

transaction can be declared void depends on the transaction type,

but the transaction may have occurred up to 4 years before a

winding up of the company begins.  The preference period for

unfair preferences or uncommercial transactions that occur while a

company is insolvent, or cause a company to become insolvent, is

6 months.

Preferential creditors include the Australian Taxation Office and

some employee entitlements.  

8.3 Are there any entities that are excluded from bankruptcy
proceedings and, if so, what is the applicable legislation?

There are no entities that are excluded from bankruptcy

proceedings, but special insolvency regimes do apply to Authorised

Deposit-taking Institutions (“ADIs”) such as banks and insurance

companies.  These regimes are overseen by APRA which has the

power to control the operations of an insolvent institution with the

aim of restoring it to financial health.

8.4 Are there any processes other than court proceedings
that are available to a creditor to seize the assets of a
company in an enforcement?

Self-help remedies are available so that the secured party or a

receiver appointed by it can take possession, collect income from,

manage and dispose of collateral security without restriction or

regulatory consent.  There is no requirement for assets to be

publically auctioned, but the secured party must take reasonable

steps necessary to obtain a fair value for the assets in the

circumstances.

9 Jurisdiction and Waiver of Immunity

9.1 Is a party’s submission to a foreign jurisdiction and waiver
of immunity legally binding and enforceable under the
laws of Australia?

Under the FJ Act a party’s submission to the laws of a foreign

jurisdiction is binding and will be enforceable in an Australian

court, so long as the subject of the agreement is not illegal under

Australian law and is not contrary to Australian public policy.

Sovereign immunity is addressed by the Foreign States Immunities
Act 1985 (Cth).  Generally, a waiver of immunity will be

enforceable.

9.2 Is a party’s waiver of sovereign immunity legally binding
and enforceable under the laws of Australia?

See response to question 9.2.
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10 Other Matters

10.1 Are there any eligibility requirements in Australia for
lenders to a company, e.g. that the lender must be a
bank, or for the agent or security agent?  Do lenders to a
company in Australia need to be licensed or authorised in
Australia or in their jurisdiction of incorporation?

There are no eligibility requirements to lend to a company in

Australia or to be appointed as an agent, security agent or security

trustee under a facility.  Where loans are syndicated, the lead arranger

normally takes on the role of agent and may also acts as security

agent.  Alternatively, a third party security trustee may be appointed.

Where related companies provide loans to each other, financial

assistance provisions of the Corporations Act need to be considered

(see response to question 4.1).  Also, foreign lenders need to

consider whether they are carrying on a business in Australia

requiring registration under the Corporations Act or need to register

as a Foreign ADI under the Banking Act 1959 (Cth).

In Australia, ADIs must be licensed and the consumer credit sphere

is heavily regulated.

10.2 Are there any other material considerations which should
be taken into account by lenders when participating in
financings in Australia?

Tax structuring remains one of the most significant considerations.

Australian tax law is complex and evolving and it is important to

seek tax advice when structuring any loan facilities. 
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