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PREFACE

Getting the Deal Through is delighted to publish the second edition 
of Class Actions, which is available in print, as an e-book and online at 
www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis in key 
areas of law, practice and regulation for corporate counsel, cross-border 
legal practitioners, and company directors and officers. 

Throughout this edition, and following the unique Getting the Deal 
Through format, the same key questions are answered by leading 
practitioners in each of the jurisdictions featured. Our coverage this year 
includes new chapters on China, Colombia, Israel and Switzerland. 

Getting the Deal Through titles are published annually in print. Please 
ensure you are referring to the latest edition or to the online version at 
www.gettingthedealthrough.com.

Every effort has been made to cover all matters of concern to readers. 
However, specific legal advice should always be sought from experienced 
local advisers. 

Getting the Deal Through gratefully acknowledges the efforts of all 
the contributors to this volume, who were chosen for their recognised 
expertise. We also extend special thanks to the contributing editors, Joel S 
Feldman and Joshua E Anderson of Sidley Austin LLP, for their continued 
assistance with this volume.

London
November 2016

Preface
Class Actions 2017
Second edition

© Law Business Research 2016
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Argentina
Gastón Dell’Oca and Federico Sánchez Cortina
Forino – Sprovieri – Dell’Oca – Aiello – Attorneys at Law

1 Outline the organisation of your court system as it relates 
to collective actions. In which courts may class actions be 
brought?

Argentine law does not specifically regulate class actions as known in 
the US. In 1993, Consumer Protection Act No. 24,420 introduced in the 
Argentine legal system an action known as ‘collective action’, which 
is similar to a class action. This action can be initiated by a consumer 
or an association incorporated for the protection of consumers’ rights. 
Additionally, since 1994, the National Constitution recognises the 
constitutional right to file a claim by an individual, the ombudsman 
or a civil association in protection of the rights of the community (sec-
tion 43).

There are no special courts for collective actions. The filing of these 
actions must be done according to the general rules related to personal 
jurisdiction, territorial jurisdiction and subject matter jurisdiction.

The Argentine judicial system is composed of federal or national 
courts, and provincial courts. Courts in provinces are organised accord-
ing to the jurisdictional model adopted by each provincial constitution. 
Courts distribute cases according to the subject matter under discus-
sion (civil and commercial, administrative, criminal, etc).

2 How common are class actions in your jurisdiction? What has 
been the recent attitude of lawmakers and the judiciary to 
class actions?

Collective actions are becoming more and more common in Argentina.
Despite the fact that Congress has not enacted a statute that reg-

ulates collective actions and the procedural rules applicable to them, 
the judiciary has been very receptive. The reason is that the National 
Constitution and the Consumer Protection Act already recognise the 
admission of actions against any form of discrimination and in protec-
tion of the environment, antitrust, users and consumers’ rights, and 
any other right of the community.

In the case Halabi (2009), the Argentine National Supreme Court 
outlined the requirements for the admission of a class action. Since the 
Halabi case, the National Supreme Court has rendered several decisions 
that continue to outline the admission requirements of class actions.

3 What is the legal basis for class actions? Is it derived from 
statute or case law?

The legal basis can be found in section 43 of the National Constitution 
and in the Consumer Protection Act No. 24,420. The Consumer 
Protection Act does regulate certain aspects of collective actions, but 
it does not contain a specific regulation. Legal basis derives more from 
case law than from statute.

In the Halabi case, the Supreme Court determined that individuals 
are entitled to three different types of rights: (i) individual rights (eg, 
property); (ii) collective rights that are intended to protect the interests 
of the community (eg, environment); and (iii) collective rights that are 
related to individual rights of a certain group of persons infringed by 
a factual common cause. According to the Supreme Court’s doctrine, 
collective actions are only accepted in defence of collective rights (ii) 
and (iii).

As a consequence of procedural rules for collective actions not exist-
ing, the National Supreme Court has been giving in its rulings (since 
Halabi) guidance for the admission of collective actions, as follows: 

• the plaintiff must properly identify and delineate the group affected; 
• the plaintiff must prove that he or she is a suitable representa-

tive plaintiff;
• the claim must be focused in the common cause of the damage and 

not in the damage suffered by each individual of the class; 
• the economic losses of each member of the class should not justify 

individual suits;
• the court should adopt in each case a procedure to guarantee the 

proper notification of those individuals that could be a member of 
the class, so they could opt out of the collective action or partici-
pate; and 

• proper advertising should be implemented to avoid the existence of 
several collective actions in protection of the same rights.

4 What types of claims may be filed as class actions?
All types of claims may be filed as collective actions as long as the 
requirements established by the Supreme Court in Halabi are fulfilled.

5 What relief may be sought in class proceedings?
The plaintiff may seek any type of relief. A plaintiff can seek indemnifi-
cation for money damages plus interest since the causation of the dam-
age, injunctive relief, restitution, etc.

Additionally, the National Consumer Protection Law No. 24,240 
authorises judges to apply a civil fine (punitive damages) to the defend-
ant who does not fulfil legal or contractual obligations to the consumer. 
Punitive damages are only admitted in consumer cases. There is no 
other provision apart from National Law No. 24,240 that admits puni-
tive damages. The maximum fine for punitive damages is 5 million 
Argentine pesos.

6 Is there a process for consolidating multiple class action 
filings?

There is no process for consolidating multiple class actions. The rules 
for ordinary cases apply. According to section 188 of the National 
Procedural Code and case law, suits should be consolidated when there 
are related facts and circumstances between plaintiff and defendants, 
claim and cause.

Nevertheless, the National Supreme Court created a public regis-
try of collective actions in order to avoid possible contradictory deci-
sions between similar cases. This registry was created by the Supreme 
Court’s administrative decision 32/2014. This database includes only 
those collective actions initiated before federal and national courts. It 
does not include those cases litigated in provincial courts. In the case 
of the Province of Buenos Aires, the Provincial Supreme Court has its 
own database.

The National Supreme Court has also created a regulation on 
how courts must manage class actions. This regulation was set by the 
Supreme Court’s decision 12/2016 . This regulation establishes specific 
formal requirements for complaints (regarding information to be sub-
mitted to the court); the mandatory identification of the class; and the 
necessary justification of proper class representation. The set of rules 
established by the decision 12/2016 also determine changes to the pro-
cedural rules for ordinary cases in order to guarantee the proper notice 
of the existence of the action to class members.

© Law Business Research 2016
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7 How is a class action initiated?
There is no special proceeding for collective actions. They are initiated 
with the filing of the complaint. Notice with opportunity to cure is not 
required prior to filing a complaint. However, mediation prior to trial is 
mandatory before filing any lawsuit seeking monetary relief in Buenos 
Aires and several provinces.

Please bear in mind the recent rules set by the National Supreme 
Court in decision 12/2016.

8 What are the standing requirements for a class action?
According to section 43 of the Argentine Constitution, any person, 
the ombudsman and civil rights associations have standing to initi-
ate summary proceedings in protection of the environment, compe-
tition law, consumers’ rights and any other right of the community. 
Several collective actions have been initiated based on section 43 of the 
Argentine Constitution.

In addition, Consumer Protection Act No. 24,420 establishes that 
a collective action can be initiated by a consumer, associations of con-
sumers, the ombudsman, a governmental enforcement authority or 
the prosecutor. The purpose of this action is exclusively the protection 
of consumers’ rights.

Notwithstanding the fact that there is no legal limitation to the 
standing to sue (apart from the above-mentioned), the recent rules of 
the Supreme Court (decision 12/2016) establish that the plaintiff must 
justify the proper representation of the class. It is still undetermined 
how courts will interpret this new set of rules.

9 Do members of a class have to opt in or opt out of the 
action? Are class members notified that an action has been 
commenced on their behalf and, if so, how?

There are no specific rules for opt-in or opt-out situations, or for how 
class members should be notified. Courts must solve these problems 
on a case-by-case basis. 

The only reference to an opt-out system is found in section 54 of 
the Consumer Protection Act. This section establishes that, in case of a 
settlement agreement, there must be provisions to guarantee the right 
of consumers to opt out.

The National Supreme Court expressed that, in the absence of 
specific regulations, courts should adopt in each case a procedure to 
guarantee the proper notification of those individuals that could be 
members of the class, so they could opt out of the collective action or 
participate in it.

10 What are the requirements for a case to be filed as a class 
action?

There are no specific requirements that must be satisfied, and no 
minimum number of persons that must be included. Requirements 
are decided on a case-by-case basis following the National Supreme 
Court’s guidance explained in Halabi and subsequent National 
Supreme Court decisions (eg, Padec).

11 How does a court determine whether the case qualifies for a 
collective or class action?

There are no specific rules or proceedings to determine whether the 
case qualifies for a collective or class action. The National Supreme 
Court emphasises that the class action must be orientated to the harm 
that the class suffered collectively. However there are no specific rules.

The trial process is conducted in writing, with the exception of 
conciliation hearings and witnesses’ hearings. The trial process starts 
with the filing of the complaint, filing the documents supporting his or 
her claim and offering all evidence. Then, the defendant must file the 
answer to the complaint within a specified period of time, raising pre-
liminary defences, filing documents supporting his or her position and 
offering evidence.

After ruling on the preliminary defences raised by the defendant, 
the court will declare the opening of the evidentiary stage and sched-
ule a preliminary hearing to invite the parties to settle the case, decide 
which are the disputed facts and order the production of evidence.

Each party has the burden of proving its allegations. This is the 
general rule for damages and causation. But the judge can deter-
mine that the party who is in a better position to prove a certain fact 
is the one who has the burden of proof (section 1735 of the Civil and 
Commercial Code).

12 How does discovery work in class actions?
There is no discovery in Argentina.

The most similar scenario to discovery is the possibility of the 
plaintiff requesting assistance from the court to obtain information 
indispensable to the complaint or to secure evidence that could be 
destroyed or misplaced before trial. The procedure is known as ‘prelim-
inary measures’. The petitioner is entitled to request from the opposite 
party or a third party specific information, documents or other mate-
rials relevant to a case before filing the complaint or the petition for 
mediation. These preliminary measures are restricted and exceptional 
and must always be conducted through the court.

Along with the filing of the complaint or the answer to the com-
plaint, parties can also request from each other specific documenta-
tion related to the case. But they must identify the documentation 
requested. They cannot broadly request all documentation related to 
the case.

13 Describe the process and requirements for approval of a 
class-action settlement.

The only rule related to the approval of a class action settlement is in 
section 54 of the Consumer Protection Act. This provision establishes 
that a settlement must be approved by the prosecutor. The prosecutor 
must ensure that consumers’ rights are being duly protected.

There is no other provision in relation to requirements for a settle-
ment. Judges must decide on a case-by-case basis.

14 May class members object to a settlement? How?
There are no legal rules. Judges must decide on a case-by-case basis. 
Members of a class may object to a settlement if they are a party to 
the proceedings. If not, they could always opt out (according to the 
Supreme Court’s doctrine and the Consumer Protection Act).

15 What is the preclusive effect of a final judgment in a class 
action?

The only rule in relation to preclusive effects of collective actions is in 
section 54 of the Consumer Protection Act. This section establishes 
that the judgment in favour of consumers is res judicata for the defend-
ant and all consumers who are in the affected group. However, if the 
claim is rejected, it does not have the same effect. A new lawsuit could 
be brought against the defendant.

16 What type of appellate review is available with respect to class 
action decisions?

There are no special rules for class actions. Parties can appeal the trial 
court’s decision before a court of appeal. The court of appeal’s final 
decision can also be appealed to the Supreme Court of Justice in very 
limited cases. The intervention of the Supreme Court of Justice is only 
reserved to cases where a federal law is questioned, a constitutional 
matter is under discussion, or the final ruling is ‘arbitrary’.

Congress has introduced a modification to national judicial pro-
ceedings creating a Court of Cassation to hear appeals from the federal 
and national courts of appeals. The Court of Cassation is not opera-
tive yet.

17 What role do regulators play in connection with class actions?
Regulators in Argentina do not play a role in class actions.

18 What role does arbitration play in class actions? Can 
arbitration clauses lawfully contain class-action waivers?

There are no judicial precedents related to the role that arbitration 
plays. However, we do not foresee the possibility of arbitration in col-
lective actions. The Argentine legal system is not prepared for such 
eventuality as arbitration clauses cannot contain class-action waivers.

For instance, the most common collective actions in Argentina 
are those related to consumers’ rights; and the Civil and Commercial 
Code establishes that any controversy related to consumers’ rights is 
not arbitrable (section 1651).

© Law Business Research 2016
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19 What are the rules regarding contingency fee agreements for 
plaintiffs’ lawyers in a class action?

There are no specific rules in Argentina in relation to collective actions. 
In commercial cases, the plaintiff ’s lawyer can take a case on a contin-
gency basis. In Buenos Aires, the contingency fee cannot exceed 40 per 
cent of the client’s recovery.

20 What are the rules regarding a losing party’s obligation to pay 
the prevailing party’s attorneys’ fees and litigation costs in a 
class action?

The general rule is that the loser pays all costs of litigation (legal fees, 
litigation tax, costs and expenses of legal proceedings). At his or her 
sole discretion the judge can depart from this rule and exempt, totally 
or partially, the losing party from paying the legal fees and costs. 
However, this decision must have adequate grounds (eg, if the judge 
finds that the losing party had grounds to litigate, or if the losing party 
was granted the ‘pauper benefit’).

In Buenos Aires, the fees of attorneys to the prevailing party are 
usually calculated by trial courts, and are between 14 and 25 per cent 
of the amount of the award. The fees for bringing the case before the 
Court of Appeals are usually set at between 25 and 35 per cent of the 
foregoing amounts.

Notwithstanding all of the above, pursuant to section 730 of the 
Civil and Commercial Code, total legal fees, judicial costs and expenses 
(including litigation tax) in the lower instance should not exceed 25 per 
cent of the amount of the award, unless malice is proven. This limita-
tion does not include fees incurred during the proceedings before the 
Court of Appeals, and the fees of the losing party’s attorneys and expert 
witnesses and the expenses incurred by such party during the lawsuit.

21 Is third-party funding of class actions permitted?
Third-party funding of class actions is not regulated in Argentina.

22 Can plaintiffs sell their claim to another party?
Yes.

23 If distribution of compensation to class members is 
problematic, what happens to the award?

As there are no specific rules in place, courts must decide on a case-
by-case basis. In some cases, courts decided that the monies should 
remain in an escrow account for a specific period of time (eg, two years) 
waiting for class members to claim it. The remainder of the award could 
then be sent to charity, a consumer legal institution or to the state.

Gastón Dell´Oca gdelloca@fsdalegal.com 
Federico Sánchez Cortina fsanchezcortina@fsdalegal.com

15th Floor, 456 Corrientes Avenue
Buenos Aires
Argentina

Tel: +54 11 5256 8500
Fax: +54 11 5256 8501
www.fsdalegal.com
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Australia
Colin Loveday and Andrew Morrison
Clayton Utz

1 Outline the organisation of your court system as it relates 
to collective actions. In which courts may class actions be 
brought?

In Australia, a statutory regime exists in the Federal Court of Australia 
for representative proceedings. The regime is prescribed in Part IVA of 
the Federal Court of Australia Act 1976 (Cth) (representative proceed-
ings). Identical provisions exist in one of the state courts, the Supreme 
Court of Victoria – Part 4A of the Supreme Court Act 1986 (Vic).

Since March 2011, the New South Wales Supreme Court has had 
a separate class action procedure. It allows class actions to be brought 
where claims are based on negligence or for breaches of New South 
Wales statutes. There are several significant differences between the 
New South Wales class action procedure and the federal and Victorian 
court systems. In New South Wales class actions may be brought on 
behalf of a defined, limited group of identified individuals, not only 
an open, generally specified class. Further, class actions may be taken 
against several defendants even if not all group members have a claim 
against all the defendants.

The courts of the other states or territories have more limited provi-
sions for group actions but there is no comprehensive statutory regime.

As the federal procedure has been in force for more than 20 years, 
the balance of these responses will refer to the provisions in the Federal 
Court of Australia Act (the Act).

2 How common are class actions in your jurisdiction? What has 
been the recent attitude of lawmakers and the judiciary to 
class actions?

Representative proceedings have been brought in many types of claims 
including those involving financial services, investment schemes, 
shareholder litigation, failure of infrastructure, environmental con-
tamination, real estate investments and marketing, consumer finance, 
immigration law as well as product liability and anti-cartel proceedings.

The total number of product liability representative proceedings 
commenced in Australia in the last 15 years under Part IVA is in the 
order of 40. More recently, the number of securities or shareholder 
representative proceedings brought in Australia reflects the trend away 
from claims concerning tangible consumer products towards claims 
concerning financial products or services. In part, this is attributable to 
the level of investment that litigation funders and plaintiffs’ law firms 
are willing to make in non-commercial ventures.

The attitude of lawmakers and the judiciary to class actions is 
variable. While all see the benefit in such proceedings as a vehicle for 
access to justice, the increasing frequency with which they are com-
menced has been noted, and there are some concerns about the rise of 
entrepreneurial class actions. However, there are no reforms proposed 
at this stage.

3 What is the legal basis for class actions? Is it derived from 
statute or case law?

Class actions are commenced under statutory provisions, which vary 
depending upon the court in which the lead applicant seeks to com-
mence the action. In the Federal Court, the relevant legislation is Part 
IVA of the Federal Court of Australia Act 1976 (Cth), in the Supreme 
Court of Victoria it is Part 4A of the Supreme Court Act 1986 (Vic), 

and in the Supreme Court of New South Wales it is Part 10 of the Civil 
Procedure Act 2005 (NSW).

See question 1.

4 What types of claims may be filed as class actions?
Representative proceedings are available in most areas of law where 
the Federal Court of Australia has jurisdiction. Representative pro-
ceedings may be commenced whether or not the relief sought is or 
includes equitable relief, or consists of or includes a claim for damages 
even if the claim for damages would require individual assessment. 
Representative proceedings may also be commenced whether or not 
the proceedings concern separate contracts or transactions between 
the respondent in the proceedings and individual group members or 
involve separate acts or omissions of the respondent done or omitted to 
be done in relation to individual group members.

5 What relief may be sought in class proceedings?
The court may order a wide variety of relief in representative proceed-
ings. For example, it may determine an issue of law or fact, make a 
declaration of liability, grant any equitable relief and award damages 
(either by identifying specific amounts or methods of calculating a spe-
cific amount for individuals or particular classes of group members, 
or by determining an aggregate amount without specifying how much 
must be paid to individual group members).

Punitive (exemplary) damages are rarely awarded in Australia.

6 Is there a process for consolidating multiple class action 
filings?

There is no formal process for consolidating multiple class action filings.
Where different lead applicants commence proceedings against 

the same respondents in relation to the same facts and circumstances, 
the court will use its broad power to make any order it thinks neces-
sary to manage the proceedings. Respondents may use this provision to 
seek to have one or more of the claims struck out, but the court has also 
ordered the formation of a litigation committee (comprised of group 
members) to oversee the management of all proceedings and ensure 
that the widest range of interests can be accounted for.

Where separate class actions are commenced against different 
respondents that relate to substantially similar facts and circumstances 
(for example, manufacturers of different drugs in a particular drug 
class, where the allegations against the manufacturers are substantially 
similar), the proceedings are often listed (at least initially) before the 
same docket judge, who will make orders for the efficient management 
of the proceedings.

7 How is a class action initiated?
A class action is commenced by the lead applicant or applicants filing 
an originating application and statement of claim in court.

All that is required is that the threshold requirements set out in 
response to question 10 are met. That is, that there are seven or more 
persons, that their claims are based on the same, similar or related cir-
cumstances and that they give rise to a substantial common issue of law 
or fact. There is no certification requirement in Australia.
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8 What are the standing requirements for a class action?
Representative proceedings are commenced by a single representative 
claimant, or sometimes several claimants. The proceedings are brought 
for and on behalf of group or class members. While the claimants must 
describe the group in the originating process, there is no obligation to 
identify, name or even specify the number of group or class members.

There are federal legislative provisions that allow the Australian 
competition regulator, the Australian Competition and Consumer 
Commission (ACCC), to pursue private enforcement (including by way 
of representative proceedings) on behalf of persons who have suffered, 
or are likely to suffer, loss or damage by reason of conduct that contra-
venes those federal provisions.

9 Do members of a class have to opt in or opt out of the 
action? Are class members notified that an action has been 
commenced on their behalf and, if so, how?

Part IVA currently prescribes an opt-out system for representative pro-
ceedings. At some pre-defined stage in the proceedings, the court will 
settle the precise terms of the notice or notices to be given and make 
specific orders as to the form and media for publication of that notice, 
and will fix a date by which class members may opt out of the proceed-
ings. This is done by way of written notice to the court. If a claimant is 
within the class as defined but does not opt out before the fixed dated, 
then they will be bound by any judgment of the court. 

The form of notice will depend on the case. Notice is sometimes 
given by way of press advertisements in national newspapers. However, 
it may also be given by radio or television broadcast. It is likely that the 
publication through online and social media vehicles (ie, through new 
media apps) will become more commonplace. In appropriate cases, 
direct notification is regarded as sufficient.

The Federal Court has also permitted classes to be defined in such 
a way that only persons who had signed up with a particular litigation 
funder (and their lawyers) could be a class member – in effect, a form of 
gate-keeping or informal opt-in system. It remains to be seen whether 
this leads the legislature to make more fundamental statutory changes.

10 What are the requirements for a case to be filed as a class 
action?

In order to commence a representative proceeding in Australia, the 
claims must satisfy three threshold requirements:
• at least seven persons must have claims against the same person 

or persons; 
• the claims of all these persons must arise out of the same, similar or 

related circumstances; and
• the claims of all these persons must give rise to at least one sub-

stantial common issue of law or fact.

In the absence of a certification procedure, there is no other require-
ment as to numerosity. A representative proceeding can have as many 
class members as satisfy the class definition and elect not to opt out. 
The courts have generally been asked to consider the problems asso-
ciated with mixed or disparate classes rather than classes that are too 
small or too large.

There is no requirement that the common issues between class 
members predominate over the individual issues. Rather, there is 
merely a requirement that there be at least one substantial common 
issue of law or fact. In this sense, Australia’s highest court has described 
‘substantial’ as meaning of substance rather than denoting a certain 
size. In effect, this means that, although mandatory, the requirements 
described above are not particularly onerous. 

Once an Australian representative proceeding has been com-
menced, it will continue until resolved or the court determines that the 
proceeding should not continue as a representative proceeding. The 
principal basis for that determination is either that the action does not 
satisfy the mandatory criteria or that it is not otherwise in the interests 
of justice.

11 How does a court determine whether the case qualifies for a 
collective or class action?

As noted in response to question 9, there is no threshold requirement 
that the proceedings be judicially certified as appropriate to be brought 
as a representative proceeding. There is an assumption that the claim 

is validly brought unless the respondent brings an action seeking to 
strike out the claim for failure to meet the threshold requirements set 
out above.

12 How does discovery work in class actions?
In Australia, there are no depositions and so the discovery process is 
primarily via detailed document discovery. The cost and time associ-
ated with documentary discovery is well recognised as a significant 
impediment to the rapid determination of civil litigation, especially in 
large group proceedings. As a consequence, Australian courts, includ-
ing the Federal Court, have significantly modified their approach to 
discovery. Where discovery was once available as a right, it is now sub-
ject to the leave of the court and only where it has been demonstrated 
as being necessary to the determination of issues that are genuinely in 
dispute. Intense case management of discovery is now commonplace 
with a focus on a party making reasonable efforts to give discovery and 
the increasing use of electronic solutions.

Where ordered, a party is obliged to discover − that is, to iden-
tify and allow the other parties to access − all documents in its pos-
session, custody or power that are relevant to a matter in issue in the 
proceedings. Discovery occurs at the pretrial stage so that discoverable 
documents relevant to the case are disclosed by the parties before the 
hearing commences.

Broadly speaking, documents that are relevant to a case include 
those documents on which the party relies, documents that adversely 
affect the party’s own case, documents that adversely affect another 
party’s case, documents that support another party’s case and docu-
ments that the party is required by a relevant practice direction 
to disclose.

All discovered documents must be listed, and the parties’ lists 
sworn and exchanged. Parties are entitled to inspect each other’s docu-
ments and, if desired, copy them, except for those in relation to which a 
claim for privilege has been advanced. Much of this process now occurs 
via electronic protocols and will therefore also deal with document-
specific metadata.

Preliminary discovery before the substantive proceedings assists 
parties in identifying prospective defendants, to determine whether 
they have a claim or to gain information from third parties where any 
party to a proceeding reasonably believes that a particular party holds a 
document which relates to any question in the proceeding.

The obligation to discover all relevant documents continues 
throughout the proceedings. This means that any document created or 
found after providing initial discovery must also be discovered.

Update and trends

The Federal Court of Australia is in the process of reforming its 
management of cases through the implementation of a national 
court framework. These reforms involve placing matters on the 
dockets of federal judges using a national rather than regional 
approach in accordance with their individual levels of experience 
and specialisation. In this model, a revised practice note for the 
management of representative proceedings (class actions) is close 
to being finalised. The two key areas of procedural reform involve 
more extensive disclosure requirements in litigation funded class 
actions and the use of a two-judge management model for the 
larger and more complex claims. At the first meeting of the Federal 
Court’s new Class Actions Users’ Group, the Court made it clear 
that the procedural measures that have been developed in federal 
class actions over the last 25 years are regarded as generally working 
well. This is particularly the case as the legal representatives often 
have experience in the field. The perceived challenge is where, with 
an expected increase in the number of class actions, the parties may 
be represented by practitioners and supported by funders with rela-
tively limited experience. 

The recent announcement of a class action procedure to be 
implemented in Queensland will see such regimes in the federal 
sphere and in each of the state courts on the eastern seaboard. 
The decision follows the commencement of a number of major 
Queensland-based infrastructure related class actions in courts out-
side that state. It reflects the ongoing efforts by each of the principal 
Australian jurisdictions to attract and secure complex commer-
cial litigation.
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13 Describe the process and requirements for approval of a 
class-action settlement.

Representative proceedings may not be settled or discontinued with-
out the approval of the court. The approval process means that the 
settlement is therefore neither private nor confidential. In fact, group 
members will usually be notified of the proposed settlement by court-
ordered and settlement notices. 

In approving a settlement and determining whether it is a fair and 
reasonable outcome of the litigation for all group members, the court 
must form a view as to whether to approve a settlement on the mate-
rial presented and the advice provided by counsel as to the prospects 
of success and risk of loss considered to apply in the particular case. 
It must take an active role as the approval of the court is a protective 
mechanism safeguarding the interests and rights of group members. 
The court will scrutinise whether any settlement or discontinuance of 
representative proceedings has been undertaken in the interests of the 
group members as a whole and is not solely beneficial to the class appli-
cant and respondent. The court may well reject a privately negotiated 
settlement if it is not satisfied that the outcome is in the interests of 
group members as a whole.

14 May class members object to a settlement? How?
As part of the approval of the settlement by the court, group members 
will be given notice of the settlement as well as the opportunity to 
object to the settlement by filing a notice of objection in court.

The court will consider all of the notices of objection filed in 
court when determining whether to approve a settlement, and group 
members who have filed a notice may appear before the court during 
settlement approval and make submissions (with separate legal repre-
sentation if they wish).

It is worth noting that the court considers an absence of objections 
to be a factor in favour of determining that the proposed settlement is 
fair and reasonable.

15 What is the preclusive effect of a final judgment in a class 
action?

The Act requires that a judgment in a representative proceeding must 
describe or otherwise identify the group members who will be affected 
by it, and binds all such persons so described other than any person 
who has opted out of the proceeding.

16 What type of appellate review is available with respect to class 
action decisions?

In virtually all jurisdictions in Australia there is a right of appeal against 
the judgment of a trial judge. The procedure varies depending on the 
jurisdiction in which the original trial was conducted. Leave to appeal 
is usually necessary when the appeal is from an interlocutory judg-
ment. Even though appeals generally turn on questions of law, it is not 
uncommon for parts of the evidence used at trial to be reviewed during 
the course of an appeal. 

A party dissatisfied with the decision of a state or territory court of 
appeal or the Full Federal Court may seek leave to appeal to the High 
Court of Australia, the country’s ultimate appellate court. Appeals to 
the High Court are essentially restricted to questions of law. The High 
Court will only grant leave to appeal if it is convinced that there is a 
significant question to be determined.

17 What role do regulators play in connection with class actions? 
Federal legislative provisions expressly provide for the institution of 
proceedings by the ACCC on behalf of those who have suffered or are 
likely to suffer loss as a result of contraventions of federal statutes for 
consumer protection and product safety provisions. Under these provi-
sions the ACCC requires the prior written consent of the persons on 
whose behalf the application is being made.

The ACCC may bring a representative proceeding for breaches 
of the federal anticompetitive statutory provisions on behalf of one or 
more persons who have suffered, or are likely to suffer, loss or damage. 
The ACCC can only pursue a representative proceeding on behalf of 
a group who have been identified and who have consented in writing 
to the action. It is, however, prevented from pursuing a representative 
action for personal injury or death under the unfair practice provisions 
relating to misleading and deceptive conduct.

Aside from the express power granted to the ACCC, to bring pro-
ceedings under Part IVA as a class applicant, the representative body 
must have a claim and a sufficient interest on its own behalf to com-
mence proceedings.

Relief available to the ACCC is wide and includes injunctive and 
compensatory relief. It is not necessary for the class applicant and 
group members to seek the same relief, thus it is possible for the group 
members to claim compensation against the respondents while the 
ACCC makes a claim for injunctive relief.

18 What role does arbitration play in class actions? Can 
arbitration clauses lawfully contain class-action waivers?

To date, arbitration has not played a role in the determination of class 
actions, as arbitrations are conducted in private. However, other forms 
of alternative dispute resolution, such as mediation, are a standard fea-
ture in class actions, and are commonly ordered by the court.

19 What are the rules regarding contingency fee agreements for 
plaintiffs’ lawyers in a class action?

Recently, rules prohibiting lawyers from entering into contingency 
fee arrangements were relaxed and a variety of arrangements are now 
sanctioned. These new arrangements allow a lawyer and client to enter 
into an agreement that provides for the normal fee, or a fee calculated 
by reference to some predetermined criteria, such as the amount of 
time expended by a lawyer, to be increased by an agreed percentage. 
The relevant rules generally impose a cap on the percentage by which 
such fees can be increased. Some jurisdictions allow lawyers to enter 
into an agreement to be paid an uplift fee where an additional fee may 
be levied, calculable by reference to the initial fees. All jurisdictions 
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continue to prohibit contingency fee arrangements where the lawyer’s 
fee is calculated by reference to a percentage of the client’s verdict.

20 What are the rules regarding a losing party’s obligation to pay 
the prevailing party’s attorneys’ fees and litigation costs in a 
class action?

The loser-pays rule applies in representative proceedings – the unsuc-
cessful party is usually ordered to pay the costs of the successful party. 
These costs include not only court filing fees, copying charges and other 
out-of-pocket expenses, but also the lawyer’s professional fees. In this 
context, a reference to costs is not a reference to the total or actual costs 
incurred by the successful party. Recoverable costs are generally calcu-
lated by reference to a court scale, which invariably limits the amounts 
a successful party can claim for disbursements and services performed 
by their lawyers.

In a representative proceeding, only the lead applicant is liable 
to pay costs and is entitled to recover costs. In addition, if the court 
has made an award of damages in a representative proceeding, the 
lead applicant may apply to the court for reimbursement of costs that 
exceed the amount recoverable from the other party. If the court is 
satisfied these additional costs have been reasonably incurred, it may 
order the excess paid out of the damages awarded.

21 Is third-party funding of class actions permitted?
Third-party funding of claims is permitted in Australia, subject to the 
rules set out in question 19.

22 Can plaintiffs sell their claim to another party?
The general rule is that the right to litigate (that is, the right to recover 
damages in tort) is not assignable. However, the courts are demon-
strating a trend towards relaxing the application of this rule. While not 
expressly on point, the High Court has stated (in relation to litigation 
funding) that while the assignment of a right simply to commence liti-
gation is impermissible, assignment of the proceeds of litigation (that 
is, a success fee charged by a litigation funder that is expressed as a 
percentage of any compensation awarded) is not.

23 If distribution of compensation to class members is 
problematic, what happens to the award?

This has not yet occurred in Australia, and is unlikely to do so in the 
future for a number of reasons.

Where compensation is awarded as part of a settlement, it must be 
approved by the court. In practice, this means that the settlement must 
prescribe the manner in which the compensation will be distributed to 
individual group members in express terms.

Where compensation is awarded as part of a final judgment, there 
are provisions in the Act that allow of individual damages to be deter-
mined. Commonly, the final judgment will determine the compensa-
tion amount for the lead applicants, with damages for group members 
determined on an individual basis in line with the reasoning set out in 
the judgment by way of small individual hearings held subsequently.
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Austria
Alexander Klauser
Brauneis Klauser Prändl Rechtsanwälte GmbH

1 Outline the organisation of your court system as it relates 
to collective actions. In which courts may class actions be 
brought?

Austrian law does not provide for collective actions, or class actions, in 
the strict sense. Therefore, the Austrian court system does not relate to 
collective actions in any specific manner.

As in most other jurisdictions, Austrian law on civil procedure, as 
set out in the Code of Civil Procedure (ZPO), provides for the follow-
ing possibilities:
• that more than just one plaintiff files a complaint (joinder of parties 

under section 11 ZPO); and
• that actions, which have been brought individually, are sub-

sequently being joined (joinder of proceedings under section 
187 ZPO).

Other than that, the only mechanisms to provide for collective redress 
in a larger sense are the following.

Actions under section 28 et seq of the Act on Consumer Protection 
(KSchG) and under section 14 of the Act Against Unfair Trade 
Practices (UWG)
These actions are called ‘actions brought by (specific) organisations’. 
In essence, these actions can only be brought by certain types of legal 
entities acting as plaintiffs, in particular by consumer organisations, 
and are aimed exclusively at judgments ordering the defendant to 
cease and desist, in other words, to abstain from a behaviour violating 
provisions under consumer protection law, or under the law against 
unfair trade practices. Therefore, these actions cannot be used to 
claim damages.

The aforementioned actions can be brought in ordinary civil courts.

Actions under section 502, paragraph 5, No. 3 ZPO
These actions are called ‘model actions’. Such actions can only be 
brought by certain types of legal entities acting as plaintiffs, in particu-
lar by consumer organisations. By contrast to the actions described 
directly above, an action under section 502, paragraph 5(3) ZPO can 
aim for a judgment awarding damages or other compensation. The 
original owner of the claim will, typically, be a consumer. In order for 
the consumer organisation to act as plaintiff, it is necessary that the 
consumer assign his or her claim to the consumer organisation. The 
difference between this action and an ‘ordinary’ claim is the easier 
access to revision of the first instance judgment by the Supreme Court 
of Austria (OGH). The underlying assumption is that when the OGH 
renders a final and unappealable decision in a case, typically affecting 
more than just one consumer, the one judgment being rendered in an 
individual case will help resolve, or settle, all the other cases as well 
– not in a legally binding fashion but by example, or based on the fore-
seeability of how other similar claims would be decided if they were 
adjudicated as well.

The aforementioned actions can be brought in ordinary civil courts.

‘Class action Austrian style’
Due to the lack of a genuine collective action, or class action in the 
strict sense, over the last 17 years Austrian legal practice has developed 
an improvised mechanism to cope with mass claims, such as claims 

resulting from accidents with a large number of victims, or from illegal 
behaviour of businesses committed on a large scale, and thus affecting 
a multitude of individuals, typically consumers. This mechanism has 
been (unofficially) addressed as ‘class action Austrian style’.

The mechanism is as follows. An interested party (a legal entity 
or, theoretically, a natural person) that is willing to subsequently act as 
plaintiff, typically a consumer organisation, will accept assignments of 
claims not just from one single owner of a claim (usually a consumer), 
or from just a few owners of claims (usually consumers), but rather 
will accept assignments of claims from any and all consumers who 
consider themselves entitled to raise identical or at least very similar 
claims against the same defendant and who are willing to assign their 
claims to this entity (usually a consumer organisation). Subsequently, 
this entity (the plaintiff ) will bring a single action against the defend-
ant, which combines all claims that have previously been assigned to 
the entity. Thus, the monetary value of the aggregated claims is usu-
ally rather high, which, in turn, makes it possible for the plaintiff to 
obtain litigation funding. In Austrian legal practice, a number of mass 
claims have been brought in Austrian courts in this manner over the 
last 17 years and have subsequently been settled.

The aforementioned actions can be brought in ordinary civil courts.

2 How common are class actions in your jurisdiction? What has 
been the recent attitude of lawmakers and the judiciary to 
class actions?

See question 1. Actions under section 28 et seq KSchG and section 14 
UWG (ie, ‘actions brought by [specific] organisations’) and actions 
under section 502, paragraph 5(3) ZPO (ie, ‘model actions’) are quite 
common, and long-standing practice under Austrian law, in particular 
under Austrian consumer protection law.

However, ‘class actions Austrian style’ have also been used for 
approximately the past 17 years, typically by consumer organisations, 
and in some cases also by other entities that have been interested or 
willing to act as plaintiffs in mass claims cases. The initial reaction of 
the judiciary to such ‘class actions Austrian style’ was in many instances 
rather hostile. Eventually, decisions handed down by the OGH con-
firmed that such actions are – although not expressly mentioned in the 
ZPO – in accordance with the law under certain conditions (see ques-
tion 3). The OGH has admitted more than once that there is an obvious 
need for an effective mechanism to resolve mass claims. In 2007, the 
Austrian Ministry of Justice, with the assistance of various public inter-
est groups, even drafted and published a draft statute on class or group 
actions. However, until now, political differences between the part-
ners of the Austrian coalition government have prevented this draft 
from ever being enacted. Recently, the Austrian Ministry of Justice has 
formed a working group on collective redress and is considering sug-
gestions to introduce reforms in the present matter.

3 What is the legal basis for class actions? Is it derived from 
statute or case law?

The ‘class action Austrian style’ (see question 1) is based on a combi-
nation of the ‘model action’ (see question 1) and a particular provision 
of the ZPO, namely section 227. Section 227 ZPO allows a plaintiff that 
raises more than just one claim against the same defendant to bring all 
claims in one single action. The only requirements are:
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• the court before which the action is brought must be competent 
to hear and decide all claims that have been combined in the 
action; and

• the same type of proceeding must be available for all claims that 
have been combined in the action.

In addition to the aforementioned requirements, case law handed 
down by the OGH has added two additional requirements:
• all claims must be based on a highly similar (albeit not necessarily 

identical) cause of action; and
• all claims must raise highly similar (albeit not necessarily identical) 

questions of fact or law.

4 What types of claims may be filed as class actions?
‘Actions brought by (specific) organisations’ are available only where 
the defendant has allegedly violated certain provisions of the Act on 
Consumer Protection or of the Act Against Unfair Trade Practices.

‘Model actions’ are, in principle, available for all types of causes of 
action. However, since in practice only consumer organisations make 
use of this type of action, such actions are mostly aimed at obtaining 
damages on behalf of an individual consumer. The respective cause of 
action can be any appropriate provision under Austrian law.

The same is true for ‘class actions Austrian style’.

5 What relief may be sought in class proceedings?
‘Actions brought by (specific) organisations’ can be aimed exclusively 
at judgments ordering the defendant to cease and desist, in other 
words, to abstain from a behaviour violating provisions under the 
Act on Consumer Protection or under the Act Against Unfair Trade 
Practices. These actions, therefore, cannot be used to claim damages.

‘Model actions’ can be aimed at all types of relief available under 
Austrian law, as long as such claims can be assigned from the original 
holder of the claim (typically a consumer) to a third person (typically to 
a consumer organisation).

The same is true for ‘class actions Austrian style’.

6 Is there a process for consolidating multiple class action 
filings?

Since no specific statutory provisions exist for class actions under 
Austrian law, no specific statutory provisions exist for consolidating 
multiple class action filings. However, the statute provides for the pos-
sibility of consolidating (ordinary) civil proceedings that are pending 
before one and the same court, and that are:
• pending between the same parties, in other words, the plaintiff and 

defendant are the same persons; 
• where the defendant is the same person; or
• where the plaintiff is the same person.

In such a situation, section 187 ZPO allows for the possibility of consoli-
dation of proceedings.

7 How is a class action initiated?
Since no specific statutory provisions exist for class actions under 
Austrian law, there are no specific provisions for how a class action is 
initiated. In practice, a ‘class action Austrian style’ is usually initiated 
by a consumer organisation when there is a large number of complaints 
by similarly affected consumers. In such a case, Austrian consumer 
organisations often initiate their redress mechanism strategy by col-
lecting data from consumers, usually via a questionnaire, which they 
make available on the internet.

8 What are the standing requirements for a class action?
‘Actions brought by (specific) organisations’ can only be brought by 
organisations enumerated in the relevant statutory provisions; namely, 
section 28 et seq KSchG and section 14 UWG. In essence, this means 
consumer organisations only.

The same is true for ‘model actions’.
‘Class actions Austrian style’ can, theoretically, be brought by any 

entity that is willing to accept assignments of claims from a multitude 
of owners of claims, and that is subsequently willing to act as plaintiff. 
In practice, however, it is mostly consumer organisations.

9 Do members of a class have to opt in or opt out of the 
action? Are class members notified that an action has been 
commenced on their behalf and, if so, how?

Since no genuine class action exists in Austria, there is no opt-out 
mechanism either. The ‘class action Austrian style’ functions in a simi-
lar manner as an opt-in mechanism, since in order for an owner of a 
claim to participate in such an action it is necessary to expressly assign 
one’s claim to the plaintiff.

10 What are the requirements for a case to be filed as a class 
action?

For ‘class actions Austrian style’, there is no minimum number of per-
sons required. As to the other requirements provided under Austrian 
statutory and case law, see question 3.

11 How does a court determine whether the case qualifies for a 
collective or class action?

The fulfilment of the requirements for a ‘class action Austrian style’, in 
particular the fulfilment of the requirements set out by case law (see 
question 3), is often disputed by the respective defendant. In such cases 
the court will hold a hearing and render a decision of the admissibility 
of the ‘class action Austrian style’. This can be quite time-consuming, 
taking one year or even two years, in particular where the decision of 
the court of first instance is being appealed against. As regards eviden-
tiary requirements, the fulfilment of the requirements for a ‘class action 
Austrian style’ will be assessed mostly on the basis of the plaintiff ’s 
pleadings, and the documentary evidence provided by the plaintiff.

12 How does discovery work in class actions?
Rarely has a ‘class action Austrian style’ ever been adjudicated. Most 
‘class actions Austrian style’ were eventually settled. If, however, the 
proceeding goes into the discovery stage (which, in Austria, is not pre-
trial but part of the court proceeding), one has to distinguish between:
(i) questions of fact that are common to all claims that have been com-

bined in the ‘class action Austrian style’; and
(ii) questions of fact that pertain to the individual claims only.

The discovery relevant to (i) would, typically, be conducted at a first 
stage. Subsequently, the discovery relevant to (ii) would be conducted.

13 Describe the process and requirements for approval of a 
class-action settlement.

Since the ‘class action Austrian style’ will only affect those owners of 
claims who have assigned their claims to the plaintiff (usually a con-
sumer organisation), and there is, therefore, no legal effect of a settle-
ment upon owners of claims outside this group, there is no need for 
approval of a class action settlement.

14 May class members object to a settlement? How?
In a ‘class action Austrian style’ this will depend on what the assignee 
(usually a consumer organisation) has agreed upon with the original 
owners of the claims. To make a ‘class action Austrian style’ operable, 
the assignee will not allow for any objections to an eventual settlement.

Update and trends

On the European Union level, in 2013 the Commission issued 
a recommendation to its member states that they introduce 
mechanisms of collective redress with regard to claims based 
on European law. Several European countries, such as Belgium, 
France and the Netherlands, have already introduced collective 
redress mechanisms.

In Austria where no genuine class exists to date, recent cases 
of mass claims, such as the Volkswagen case, have led to renewed 
demands for the introduction of a genuine, effective and efficient 
collective redress mechanism. Recently, the Austrian Ministry of 
Justice has formed a working group on collective redress and is con-
sidering suggestions to introduce reforms in the present matter.
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15 What is the preclusive effect of a final judgment in a class 
action?

The ‘class action Austrian style’ has legal effect only upon those owners 
of claims who had previously assigned their claims to the plaintiff (usu-
ally a consumer organisation).

16 What type of appellate review is available with respect to class 
action decisions?

Since the ‘class action Austrian style’ is not regulated expressly in the 
ZPO, there are no specific provisions relating to appellate review of 
such proceedings.

17 What role do regulators play in connection with class actions?
Not applicable.

18 What role does arbitration play in class actions? Can 
arbitration clauses lawfully contain class-action waivers?

Arbitration has, as far as has been published, not been used in class 
actions. However, after having been brought in court, several class 
actions were eventually resolved by mediation.

19 What are the rules regarding contingency fee agreements for 
plaintiffs’ lawyers in a class action?

Contingency fees for lawyers are prohibited under Austrian law (sec-
tion 879 of the Austrian Civil Code).

20 What are the rules regarding a losing party’s obligation to pay 
the prevailing party’s attorneys’ fees and litigation costs in a 
class action?

Under Austrian law on civil procedure, the losing party is obliged to pay 
the prevailing party’s attorney’s fees and other litigation costs, such as 
court fees (which are high in Austria) in the amount stipulated by statu-
tory law.

21 Is third-party funding of class actions permitted?
Third-party funding has been used in Austrian litigation for the past 
few years. Since contingency fees for plaintiffs’ attorneys are prohib-
ited in Austria (see question 19), this practice has often been disputed 
as being in conflict with Austrian law as well. Case law on the admis-
sibility of third-party funding is still very rare in Austria. However, the 
OGH has ruled that a defendant cannot avail itself of this argument as 
a defence. In other words, the admissibility of third-party funding is a 
question exclusively between the owners of the claims and the litiga-
tion funding company.

22 Can plaintiffs sell their claim to another party?
Yes, to the extent that no contractual obligation exists to the contrary.

23 If distribution of compensation to class members is 
problematic, what happens to the award?

Distribution of compensation awarded by an eventual judgment, or by 
means of a settlement, is not problematic. This is due to the fact that 
such claims involve a ‘class action Austrian style’ where claim owners 
have previously assigned their claims to the plaintiff (usually a con-
sumer organisation).

Alexander Klauser a.klauser@bkp.at

Bauernmarkt 2
1010 Vienna
Austria

Tel: +43 1 532 12 10 0
Fax: +43 1 532 12 10 20
www.bkp.at

© Law Business Research 2016



BRAZIL BMA – Barbosa Müssnich Aragão

28 Getting the Deal Through – Class Actions 2017

Brazil
Felipe Evaristo dos Santos Galea and Rebeca Garcia
BMA – Barbosa Müssnich Aragão

1 Outline the organisation of your court system as it relates 
to collective actions. In which courts may class actions be 
brought?

In Brazil we refer to collective actions rather than class actions, given 
that the Brazilian system of collective actions differs in some ways from 
the US system of class actions.

Collective actions are an instrument of judicial protection of diffuse 
rights, collective rights and homogeneous individual rights. Therefore, 
they do not serve to protect rights that are purely private, singular 
and disposable.

In short, diffuse rights are those that belong to a community as a 
whole; a group of indeterminate people not previously connected, who 
are linked only by the factual circumstances of a specific instance. It is 
not possible to identify the recipients of the judicial relief protecting 
these rights. The number of people is indeterminate, and thus the right 
is indivisible. A classic example is the consumer right to be protected 
from unfair or deceptive advertising, which affects an indefinite group 
of people.

Strictly speaking, collective rights are those belonging to a more 
specific group – a particular group of people bound by a legal relation 
among them, or between them and the opposing party (eg, a contrac-
tual relationship). Collective rights are indivisible in the same way as 
diffuse rights. For example, if a bank charges excessive fees to its clients, 
they all share a common collective interest.

While diffuse and collective rights belong to a group as a whole, 
homogeneous individual rights represent a complex of individual rights 
of common origin, which may be vindicated in a collective action for 
individual damages, and which are not collective in essence. To illus-
trate, one can imagine a bus accident caused by the driver’s negligence; 
the victims are determined holders of clear individual and divisible 
rights that can be submitted to court in a unified way because they share 
the same cause.

As to the organisation of the Brazilian court system, it is not specifi-
cally oriented with regard to collective actions. On a broader basis, the 
Brazilian judiciary is divided into jurisdictional districts, and most of 
those districts do not have courts that specialise in collective actions. It 
follows that collective actions may be brought in the same courts as the 
individual actions – either in state courts or federal courts, depending 
on the parties and the subject matter involved.

Brazil’s republic is organised as a federation, with federal and state 
courts running parallel throughout every state in the country. Federal 
courts have jurisdiction over cases that involve the federal administra-
tion or foreign states as parties.

The judicial state system does not differ from one state to another, 
given that Brazil’s National Congress has exclusive power to legislate on 
civil procedure. Both federal and state courts are subject to the Superior 
Court of Justice, which functions as the ultimate recourse for federal 
law issues in very specific circumstances; and to the Supreme Federal 
Court, which primarily hears cases of a constitutional nature.

2 How common are class actions in your jurisdiction? What has 
been the recent attitude of lawmakers and the judiciary to 
class actions?

Collective actions are very common in Brazil. They are mainly con-
cerned with consumer, labour and environmental issues. Based on our 
experience, these types of actions, especially the consumer-related 

ones, have become increasingly usual in Brazilian practice. Generally 
speaking, the enactment of Law No. 8,078/1990 (the Brazilian 
Consumer Protection Code) decades ago contributed to create a sort 
of a consumer protection culture. One symptom is that there are many 
active consumer protection groups in Brazil.

With regard to the recent attitude of lawmakers to collective actions, 
the country has not seen major shifts in the current system, aside per-
haps from a recent (albeit slight) amendment to Law No. 7,347/1985 (the 
Public Civil Action Act, which regulates public civil actions), to include 
the protection of racial, ethnic or religious groups’ honour and dignity 
within the scope of the Law. One can also point to the enactment of a 
new Code of Civil Procedure, which came into force as of March 2016. 
Among other changes, it raises the status of prior decisions reached 
even by state courts of appeals, so that they can be used as parameters 
in deciding later cases in lower courts. However, the provisions regu-
lating the conversion of individual actions into collective ones, which 
could have a direct impact on the collective litigation system in Brazil, 
were the object of a presidential veto – on the grounds that it could lead 
to little judicious conversions and thus required a discipline of its own 
to be fully effective. Thus the current scenario on collective actions has 
not been substantially altered.

From the judiciary’s perspective, the recent attitude in relation 
to collective actions is that of trying to prioritise the judgment of this 
type of action. That is one of the national goals set out by the National 
Council of Justice for 2016. Although the objective has a programmatic 
nature, as its name suggests, it acknowledges the relevance of collective 
actions, as well as the judiciary’s committed approach towards this kind 
of action.

3 What is the legal basis for class actions? Is it derived from 
statute or case law?

The main source of Brazilian law is legislation (it is a civil law country), 
so the legal basis for collective actions in Brazil derives from statute – 
although court precedents have been assuming greater importance 
over the past few decades among the references of law that judges use 
in deciding cases.

Apart from some constitutional provisions (regarding collective 
writ of mandamus, citizen’s action and the direct action of unconsti-
tutionality), Brazil has enacted specific statutes creating different pro-
cedures depending on the types of substantive rights at stake – chief 
among them the Public Civil Action Act, the Brazilian Consumer 
Protection Code and Law No. 7,913/1989 (which regulates the public 
civil action for damages to securities market investors).

Therefore, the collective actions legal framework in Brazil focuses 
on the types of substantive rights involved. The first, and among the 
most relevant, statute specifically addressing collective action proce-
dures was enacted in 1985 through the Public Civil Action Act, although 
at that time some Brazilian laws referring to actions that could have a 
collective impact were already in force. Its scope is wide: it details the 
collective action for liability that arises out of damage to the environ-
ment, consumers, property and rights of artistic, aesthetic, historic, 
touristic and remarkable landscape value, and to other diffuse or col-
lective rights.

Another important statute governing the issue is the Brazilian 
Consumer Protection Code, which identifies the types of group rights 
that give rise to consumer collective actions: diffuse, collective and 
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homogeneous individual rights (see question 1). These categories cor-
respond to three types of collective actions, each of which has a slightly 
different procedure.

4 What types of claims may be filed as class actions?
Many types of claims may be filed as collective actions – especially due 
to the broadness of both the Public Civil Action Act’s scope and of the 
concepts of diffuse, collective and homogeneous individual rights.

There is legal room for claims regarding:
• environment (environmental damages); 
• consumers (a variety of issues, such as product liability, advertising 

and commercial practices, and consumers’ privacy); 
• securities; 
• property and rights of artistic, aesthetic, historic, touristic and 

remarkable landscape value; 
• anticompetitive practices; 
• urban order; 
• racial, ethnic or religious groups’ honour and dignity; 
• social and public heritage; or 
• any other diffuse or collective interest.

5 What relief may be sought in class proceedings?
Generally speaking, any relief may be sought in collective actions – 
damages, injunctive relief, affirmative covenants, etc. The judge may 
also impose penalties for non-compliance with a judicial order (usually 
daily fines). In a collective action for the protection of diffuse rights, the 
types of relief are usually more varied, such as an injunction or a dam-
ages award to compensate for the global harm caused to the commu-
nity. However, in a collective action for the protection of homogeneous 
individual rights, the relief will typically be individual damages.

6 Is there a process for consolidating multiple class action 
filings?

No. In 2011 the Brazilian National Council of Justice determined the 
creation of a national collective actions database, to gather and provide 
information on collective actions, civil investigations and settlements 
for the adjustment of conduct. However, so far the database is not really 
effective. The Collective Rights Portal created by the National Council 
of the Public Ministry together with the National Council of Justice, pre-
sents information on civil investigations and settlements for the adjust-
ment of conduct; but it still lacks information from the judiciary. Also, 
some state courts have a database on collective actions, but more as a 
resource for case law research than a mechanism for consolidating col-
lective action filings. So far it is possible to say that Brazil still does not 
have a national consolidated and up-to-date database as the one pro-
posed by the National Council of Justice.

7 How is a class action initiated?
A collective action begins with the filing of the complaint. It is not nec-
essary to give the defendant prior notice to cure. Sometimes the filing is 
preceded by civil investigations by the public attorney’s office or other 
authorities, but this is not a legal requirement.

Several collective actions have emerged from previous investiga-
tions or after many complaints. Any individual may inform the public 
attorney’s office, or the consumer protection offices, even by email, of 
an offence to a collective right. Once again, even though this is the usual 
step, it is not a necessary one.

In addition, the new Code of Civil Procedure, into force since 
March 2016, provides that the judge, when identifying several repetitive 
individual actions, shall communicate with the public attorney’s office, 
the legal aid defenders and, where possible, other parties with stand-
ing to sue (referred to in the Public Civil Action Act and the Brazilian 
Consumer Protection Code) to, as the case may be, promote the filing 
of the respective collective action.

8 What are the standing requirements for a class action?
The Public Civil Action Act and the Brazilian Consumer Protection Code 
confer standing to initiate a collective action to a wide set of entities: 
• the public attorney’s office;
• the legal aid defenders; 
• the Federative Republic of Brazil; 
• the states, municipalities and the Federal District;

• independent government entities;
• government-owned or government-controlled companies; 
• government foundations; and 
• private non-governmental organisations that are legally consti-

tuted for at least one year and whose institutional purposes include 
the protection of one of the interests covered by the referred laws’ 
scope (environment, consumer, etc). 

A judge may exempt a private non-governmental organisation from 
the requirement of previous legal constitution if there is evident social 
interest indicated by the damage’s dimension or characteristics, or by 
the relevance of the interest to be protected.

9 Do members of a class have to opt in or opt out of the 
action? Are class members notified that an action has been 
commenced on their behalf and, if so, how?

As a general rule, the members of a class do not have to opt in or out of 
the collective action; neither are they notified that an action has been 
commenced on their behalf.

In Brazil, a collective action is a representative action wherein an 
authorised plaintiff brings a lawsuit on behalf of a plurality of persons, 
regardless of their presence or approval, against one or more defend-
ants. Their participation is not needed if the collective action has been 
filed by any other potential plaintiff. As already mentioned, in many 
cases it is impossible to identify the persons potentially affected by 
the judicial ruling regarding diffuse and collective rights (indivisible 
rights). Moreover, with regard to non-governmental organisations, the 
Brazilian Consumer Protection Code expressly authorises the filing of 
a collective action without specific authorisation from their members.

With respect to collective actions for the protection of homogene-
ous individual rights, according to the Brazilian Consumer Protection 
Code, once the action is filed, a formal notice to the public shall be pub-
lished in the official gazette, so other interested parties can take part in 
the process as co-parties. In any case consumer protection entities may 
widely communicate the fact through other social media.

Furthermore, as detailed in question 15, if the collective action is 
decided in favour of the group, all absent members of the class benefit 
from the decision, except if such member:
• has filed an individual action with the same request made collec-

tively (as one does not impair the other); 
• was notified in the records of the individual action that a collective 

action was on course; and 
• has not requested the suspension of the individual action within 

30 days of such notification.

10 What are the requirements for a case to be filed as a class 
action?

The filing of a case as a collective action depends essentially on two spe-
cific requirements: the nature of the rights or interests at stake (diffuse, 
collective or homogeneous individual) and standing to sue. If one meets 
both conditions, the suit may be filed as a collective action.

11 How does a court determine whether the case qualifies for a 
collective or class action?

The plaintiff indicates that an action filed is a collective action. If it was 
not intended to be a collective action (that is, if the plaintiff lacks stand-
ing or if the rights or interests at stake are not of diffuse, collective or 
homogeneous individual character), the court will simply dismiss the 
case without judgment of the merits.

12 How does discovery work in class actions?
The Brazilian system does not utilise discovery in the common law tra-
dition. However, according to the Public Civil Action Act, interested 
parties (plaintiffs) may request information and certificates that they 
deem necessary to support the action. These must be provided within 
15 days.

In addition, the public attorney’s office may commence civil investi-
gations, or request certificates, information, studies or expert examina-
tions from any public or private entity within a determined time frame 
(not less than 10 business days). The public attorney’s office may wield 
this measure either to support a collective action or to decide whether to 
actually file a collective action.
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Furthermore, the court may determine that the defendant rather 
than the plaintiff should produce the evidence considered necessary. 
That will rely on the presence of certain circumstances – basically, the 
apparent solidness of the right on which the claim is based or the plain-
tiff ’s limitations (technical or economic) regarding producing evidence.

Accordingly, the Brazilian Consumer Protection Code grants con-
sumers the right to a facilitated defence of their rights, which includes 
the reversal of the burden of proof in their favour when such require-
ments are met. The new Brazilian Code of Civil Procedure (recently 
enacted but only in force as of 2016) includes a similar rule in cases, 
provided for in the law or in view of a case’s peculiarities related to the 
impossibility or excessive difficulty of producing evidence. This allows 
the judge to diversely attribute the burden of proof, as long as it is done 
by means of a reasoned decision.

13 Describe the process and requirements for approval of a class-
action settlement.

In Brazil there may be a kind of settlement in collective actions (since 
the rights at stake are, as a rule, not disposable), resulting in a com-
mitment to adjust conducts (TAC). This commitment may only be 
proposed by authorised public agencies, chief among them the public 
attorney’s office.

A TAC may be signed at any time throughout the collective action, 
or previously, during civil investigations. It may take place in the records 
of a collective action, in the state lower or higher court, or may be extra-
judicial – throughout a civil investigation established prior to the filing 
of the collective action. When it occurs out of court through the public 
attorney’s office or through any other authorised public agencies, it is 
considered an extrajudicial enforcement instrument, and thus does not 
require a judicial ratification.

However, Brazilian legislation does not provide for a process or 
requirements for the approval or the effective reach of a collective 
action settlement, which can be identified as a shortcoming in the sys-
tem of collective actions. Also, there is not much room for concessions 
in a collective-wide settlement. In principle, the parties can only set-
tle on how the relief requested is performed, as no waiver of collective 
rights is admitted since the plaintiff cannot freely dispose of the group’s 
rights. In addition, as mentioned, the class members do not have to opt 
in or opt out of the collective action; neither are they notified that an 
action has been commenced on their behalf.

Thus, it would be difficult to give binding effect to a collective-wide 
settlement (with regard to the class, not to the defendant). This state 
of affairs is reinforced by the rules concerning res judicata in collective 
actions (see question 15), since collective actions in Brazil generally do 
not bind absent class members if the judgment is not favourable to their 
interests. Similarly, a settlement agreement may not bind absent mem-
bers who are not satisfied with its terms.

14 May class members object to a settlement? How?
As previously mentioned, as a general rule, settlements in Brazilian 
collective actions may be proposed by the authorised public entities, 
especially the public attorney’s office. They concern an adjustment of 

conducts only, since the plaintiff cannot freely dispose of the group’s 
rights. Furthermore, there is no express legal requirement for approval 
and no specific procedures provided for a settlement to take place in col-
lective actions in Brazil. Also, class members are not notified of a collec-
tive action’s filing – normally it is not even possible to identify the group 
members affected by an offence to diffuse or collective rights.

In this scenario, in practice it is not possible for a class member to 
object to a settlement. However, it would not necessarily be an obstacle 
to class members, given that in Brazil collective-wide settlements have 
limited remaining effects in relation to the class members themselves, 
as also pointed out; they continue to be able to individually seek relief.

15 What is the preclusive effect of a final judgment in a class 
action?

With respect to principles of res judicata in collective actions, the pre-
clusive effect of a final judgment may vary, depending on the lawsuit’s 
scope, as described below:
• Diffuse or collective rights: if decided in favour of the group, the 

decision benefits all absent class members. On the other hand, if 
decided unfavourably for the group, the collective action is pre-
cluded and no other collective action can be brought again to repre-
sent the same group right, unless the judgment was based on lack of 
evidence, in which case new evidence may support a new collective 
action to be brought by the same plaintiff or by another one with 
standing to sue.

• Homogeneous individual rights: if the collective action is decided 
in favour of the group, all absent class members benefit from the 
decision, unless such member has filed an individual action with 
the same request that was made collectively (as one does not impair 
the other) and, after being notified in the records of the individual 
action that a collective action was on course, has not requested the 
suspension of the individual action within 30 days of such notifica-
tion. Furthermore, the adverse decision will bind only the litigating 
parties and not the ones who have not intervened in the lawsuit.

It is important to highlight that the individual class members are not 
bound by the unfavourable decision; they can still go to court to pur-
sue their individual rights in individual actions, unless the class mem-
ber has intervened in the action (that is, an action for the protection of 
homogeneous individual rights).

Moreover, the Public Civil Action Act provides that the effects 
of a final decision rendered in a collective action are restricted to the 
jurisdiction of the court where the suit was filed. The Superior Court 
of Justice has already extended the effects of judgments rendered in 
collective actions to the whole country in some cases, but the same 
court has also pointed to the different direction in other cases, so cur-
rently there is no consistent unified position among Brazilian courts on 
the issue.

A final favourable decision in a collective action may usually be 
individually enforced by the class member, as the res judicata system 
in collective actions differs from those of individual lawsuits, but a final 

Update and trends

Changes to the Consumer Protection Code are still on the legislative 
horizon in Brazil. In 2010, a commission of jurists was created to estab-
lish recommendations for the Consumer Protection Code’s modernisa-
tion, to keep up with the current economic reality. After two years of 
work, three bills emerged in the Brazilian Senate concerning three core 
issues: 
• e-commerce;
• consumers’ credit and over-indebtedness; and 
• collective actions.

The first two points have passed in the Senate in 2015, but the House of 
Representatives still has to examine and approve the bills so they can 
be enacted. According to the current text of the bills, state and munici-
pal consumer protection offices (Procons) will be able to carry out 
administrative procedures, and in this context impose administrative 
sanctions (such as determining the replacement of defective products 
or the refund to consumers), as well as set a time period for compli-
ance and a daily-valued penalty in case of non-compliance. Also, the 

Procons will be able to notify suppliers to provide information on issues 
of consumer interest, and the conciliatory hearing held by Procons will 
be as effective as a judicial one.

The latter bill of law, regarding consumer collective actions, 
is still to be developed in the Senate, and then in the House of 
Representatives. The proposed amendments are significant, namely: 
• a more active role (and power) for the regulators in protecting and 

promoting consumer rights; 
• priority for the judgment of collective actions; 
• wider effects for the final decision rendered in a collective action 

(no longer restricted to the territorial jurisdiction of the court 
where the suit was filed); 

• procedural rules; and 
• other changes. 

Although the legislative update specifically concerning collective 
actions might be close, it is not possible to say when or whether the bill 
will actually pass into law, and under which terms.
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unfavourable decision in a collective action may not usually impair the 
individuals, as described above.

16 What type of appellate review is available with respect to class 
action decisions?

Brazilian legislation does not provide for specific procedures or levels 
regarding the appellate review available to class action decisions. The 
system is the same as provided for common individual actions, as set 
forth in the Brazilian Code of Civil Procedure.

The Brazilian Constitution affords the judiciary a privileged status 
among the branches of government, granting it independence with 
respect to the other branches. Brazil operates under a federal system, 
with federal and state courts running parallel throughout every state 
in the country. All courts, both federal and state, are subject to the 
Superior Court of Justice or the Supreme Federal Court. While the first 
was created by the current Constitution in 1988 and began to function 
in 1989 as the ultimate recourse for federal law litigation in very specific 
circumstances, the latter was established over a century ago, in 1891, 
succeeding all other courts as the court of last resort in the Brazilian 
judicial system. The Supreme Federal Court currently primarily hears 
cases of a constitutional nature.

17 What role do regulators play in connection with class actions?
In light of the current legal framework on collective actions in Brazil, 
regulators still do not play a major role in connection with class actions.

Some regulators are more active, especially in relation to the pro-
tection of consumer rights, that is, the public consumer protection 
offices on the federal, state and municipal levels – the federal (Senacon) 
and the state and municipal (Procons) offices for consumer protection. 
However, in practice their activities are focused on inspection and 
administrative sanctioning, although their power is wide. Among other 
activities, they have the authority to elaborate and propose national and 
local consumer protection policies; hear and analyse complaints; give 
consumers orientation on their rights and guarantees; promote cam-
paigns for consumer information and awareness; give the competent 
authorities notice of administrative violation to diffuse, collective or 
individual consumer rights; enter into agreements and settlements for 
adjustment of conducts; etc. This scenario may shift soon with regard 
to consumer rights (see ‘Update and trends’), but it is not a reality yet.

18 What role does arbitration play in class actions? Can 
arbitration clauses lawfully contain class-action waivers?

Arbitration plays no role in collective actions in Brazil, as this means 
of dispute resolution is allowed in Brazil only for disposable property 
rights and collective rights are not disposable.

19 What are the rules regarding contingency fee agreements for 
plaintiffs’ lawyers in a class action?

There are currently no specific rules in Brazil regarding contingency 
fee agreements for plaintiffs’ lawyers in collective actions. If the entity 
that files the action is not a public entity, it may engage lawyers and will 

agree with them on the fee issue as they wish. It must be highlighted 
that attorneys’ fees are not necessarily the same as those agreed to in 
private contracts but are instead additional court fees, awarded to the 
successful party’s attorney (as a general rule payable by the unsuccess-
ful party). 

20 What are the rules regarding a losing party’s obligation to pay 
the prevailing party’s attorneys’ fees and litigation costs in a 
class action?

In Brazil, the loser pays the attorneys’ fees and costs of the winner. 
However, to facilitate the protection of collective interests in court, 
Brazilian collective action law exempts plaintiffs from the responsibility 
to pay the defendant’s attorneys’ fees and costs in the event of a loss, 
except in cases of bad faith litigation. This protection is limited to the 
plaintiffs; that is, defendants are liable for the attorneys’ fees, costs and 
expenses in case of loss, under the traditional rule of fee shifting. This 
rule favours the filing of collective actions, taking into consideration 
that plaintiffs bear almost no economic risk if the lawsuit is dismissed. 
However, it is worth noting that the Superior Court of Justice has been 
deciding, in several cases and based on a symmetry parameter, that the 
losing party in a public civil action should not be condemned to pay the 
prevailing public attorney office’s attorneys’ fees, provided that there is 
no proof of bad faith. 

21 Is third-party funding of class actions permitted?
In principle, third-party funding of class actions has no place in 
Brazilian practice, in light of the particularities of the Brazilian collec-
tive actions’ system.

22 Can plaintiffs sell their claim to another party?
The plaintiff is the representative of a group of people, so it cannot sell 
their claim to another party. Furthermore, as already asserted, dif-
fuse, collective or homogeneous individual rights are not economically 
disposable. However, theoretically, if the collective action gives rise 
to individual rights (through a process of liquidation of the collective 
award), then if it is a right of monetary value it could be negotiated.

Also, although without actually selling (on an economic exchange), 
another entity may take the plaintiff ’s procedure position if the origi-
nal entity is dissolved or quits the case. According to the Public Civil 
Action Act, the public attorney’s office or other entity with standing to 
sue will assume the plaintiff ’s position in case of unreasonable with-
drawal or abandonment of the collective action. Brazilian courts have 
already acknowledged that this is not an exhaustive set of possibilities 
– the public attorney’s office or other entity with standing to sue may 
take the plaintiff ’s role not only in cases of unjustified withdrawal 
or abandonment.

23 If distribution of compensation to class members is 
problematic, what happens to the award?

In Brazil, monetary awards granted in collective actions for the pro-
tection of diffuse or collective rights revert to a public fund for the 
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protection of diffuse or collective rights. In collective actions for the 
protection of homogeneous individual rights, monetary awards gener-
ally revert to the victims; they will revert only exceptionally to a public 
fund. That is, if an insufficient number (in view of the damage’s seri-
ousness) of class members have come forward within one year to bring 
individual actions for damages, the parties with standing to sue will be 
able to carry out the liquidation and enforcement of the award, and the 
resulting global award will revert to the public fund for the protection of 
diffuse or collective rights (fluid recovery).

According to the Brazilian legal framework regarding collective 
actions, the public attorney’s office shall carry on enforcement proce-
dures after 60 days from the final and not appealable decision without 
the plaintiff having enforced the award. The other entities with standing 
to sue may also be entitled to do so.

Furthermore, if there are credits resulting from both a collective 
award and from individual damages for the same event, the individual 
awards will have priority of payment. Also, the collective award’s alloca-
tion to the referred fund will be suspended while the individual damages 
claims are still pending on the appellate level, unless the defendant’s 
assets are evidently sufficient to face the whole debt.

Moreover, if the collective action is successful, each individual 
member will have the right to bring his or her own follow-up action 
in court to prove causation and individual damages. Liquidation and 
enforcement may be conducted by the victims and their successors, as 
well as by the parties with standing to sue. Also, the award’s enforce-
ment may happen collectively, carried out by one of the parties with 
standing to sue. This includes the victims whose damages have already 
been quantified. Other enforcement proceedings may also be filed.
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1 Outline the organisation of your court system as it relates 
to collective actions. In which courts may class actions be 
brought?

Each Canadian province and territory has its own court system. Each 
province’s and territory’s courts of superior jurisdiction have inher-
ent jurisdiction to hear cases on any subject except those that are spe-
cifically limited to another level of court by statute (eg, small claims 
courts, which hear civil matters involving claims below a set monetary 
amount). As a result, virtually all civil claims, including class actions 
or collective actions, may be brought in these provincial or territorial 
superior courts.

In addition, Canada has a parallel federal court system. The Federal 
Court of Canada has civil jurisdiction, limited to matters identified in 
specific federal statutes, including class actions against the federal gov-
ernment or a federal ministry or Crown agency. Except to the extent 
that the federal government or a federal ministry or Crown agency 
(such as Health Canada) is a party to the claim, collective actions will 
be heard by provincial or territorial courts.

2 How common are class actions in your jurisdiction? What has 
been the recent attitude of lawmakers and the judiciary to 
class actions?

Class actions are recognised by both the judiciary and the various lev-
els of government in Canada as a means of addressing actions that 
would not otherwise be pursued because of economic or other social 
impediments, and thereby provide access to justice for a broader range 
of persons, improve efficiency in handling mass wrongs and modify the 
behaviour of wrongdoers. There is an active and growing bar of plain-
tiffs’ lawyers specialising in class proceedings. The number of class 
action filings has increased over the past decade as these plaintiffs’ 
lawyers have gained experience and increased coordination among 
themselves and with US plaintiffs’ counsel.

3 What is the legal basis for class actions? Is it derived from 
statute or case law?

All Canadian jurisdictions can support class actions as a result of the 
Supreme Court of Canada’s decision in Western Canadian Shopping 
Centres v Dutton, [2001] 2 SCR 534 (Dutton). This case effectively 
authorised class proceedings in all Canadian jurisdictions and provided 
them with a procedural blueprint. Most provinces have provincial class 
proceedings statutes (or, in the case of Quebec, collective recourse pro-
visions in its Code of Civil Procedure). Prince Edward Island, and the 
three Canadian territories, however, still rely on Dutton for the struc-
ture of their class actions regime. The federal court system has class 
action procedures enshrined in its Rules of Court.

The jurisdictions in Canada with comprehensive class action leg-
islation, thus far, are Quebec (1978), Ontario (1993), British Columbia 
(1995), Saskatchewan (2002), Newfoundland (2002), Manitoba (2002), 
the Federal Court (2002), Alberta (2004), New Brunswick (2007) and 
Nova Scotia (2008). Prince Edward Island’s legislature introduced leg-
islation in 1997 but the bill was not passed.

4 What types of claims may be filed as class actions?
Virtually any claim seeking collective redress can be filed as a class 
action in Canada. There is no category of claims that has been 

determined to be per se inappropriate for class action litigation by 
the courts.

Typical claims brought before the provincial courts include con-
stitutional challenges and the activities of government entities, statu-
tory interpretation, consumer claims, some contractual disputes and 
negligent misrepresentation claims, securities claims, insolvency pro-
ceedings, environmental claims, competition law claims, contractual 
disputes with public utilities, claims related to contractual interpreta-
tion of insurance policies, certain labour and employment disputes, 
real property disputes, patent, trademark and copyright disputes, fran-
chising disputes and mass tort claims.

In the Federal Court, actions against the federal government or 
its ministries have sought to address matters in relation to issues over 
which the federal government has exclusive jurisdiction, such as regu-
latory matters.

5 What relief may be sought in class proceedings?
As class proceedings are regarded as procedural, the entitlement to 
assert claims for relief are derived from common law, statutes (both 
federal and provincial) and the Code of Civil Procedure in the Province 
of Quebec. The intention of the tort damages regime in Canada is to 
place claimants in the position they would have been in but for the 
injury or loss sustained as a result of the cause of action which is the 
subject of the claim. Plaintiffs in class actions need not seek common 
damages, however; the statutes do permit the courts to address, under 
the conditions set out in various pieces of legislation, the assessment 
of damages by the use of statistical evidence and aggregate assess-
ments, neither of which would otherwise be permissible in individ-
ual litigation.

Claimants who have suffered an injury may seek to assert claims 
for damages for pain and suffering (ie, general damages). Claimants 
may also seek damages for specific pecuniary losses sustained (ie, spe-
cial damages) as well as losses expected to be sustained in the future. 
Claimants also typically assert claims for financial losses including 
loss of income, both past and future, loss of opportunity, loss of prof-
its, cost of medications, medical treatment, care expenses and prop-
erty damage.

The claims for non-pecuniary damages in cases of personal injury 
will include an amount to compensate for the pain and suffering sus-
tained by the plaintiff, loss of amenities of life and loss of expectation 
of life. General damages claims are capped at C$100,000 (adjusted for 
inflation). With inflation, the present value of a catastrophic claim is 
in the order of C$350,000. Most jurisdictions also provide a statutory 
cause of action for family members of injured or deceased plaintiffs.

It is also not uncommon in class actions to seek a restitutionary 
remedy in the nature of a disgorgement of profits (such as through the 
restitutionary principle of waiver of tort) and to assert an entitlement 
to have the court assess damages on an aggregate basis, except where 
proof of individual injury is required, such as in the case of personal 
injury claims.

Claims for punitive damages, aggravated damages and moral dam-
ages (in Quebec) are regularly asserted as part of class action claims. 
Punitive damages are available where the court finds the defendant’s 
conduct to be sufficiently reprehensible. Such awards in Canada tend 
to be modest: in the tens of thousands of Canadian dollars, rather than 
in the millions.
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6 Is there a process for consolidating multiple class action 
filings?

There is no formal process in Canada for the consolidation of multi-
ple class action filings as between provinces. However, national class 
actions (ie, those that certify a class of members that reaches nation-
wide, rather than solely within the province in which the action is 
certified) are increasingly common. In the absence of a formal multi-
district litigation management system, national class actions serve to 
limit duplication of costs and effort and reduce the likelihood of incon-
sistent rulings in different Canadian jurisdictions.

Within the common law provinces themselves, multiple court 
filings are managed either consensually as between plaintiff ’s coun-
sel or by the courts through a determination of which law firm or law 
firms will be granted carriage of the litigation. If a carriage motion is 
brought and determined by the court, all other proceedings filed within 
the province or territory will be stayed. In the province of Quebec, the 
first representative plaintiff to file a motion to authorise a class action is 
typically granted carriage. All other motions are thereby stayed.

To address issues concerning identification of multiple class action 
filings both within a province or territory and as between provinces and 
territories, the Canadian Bar Association (CBA), following a recom-
mendation by a uniform law conference of Canada’s Working Group 
on Multi-jurisdictional Class Actions, has created a National Class 
Action Database.

The database is a repository for information about the existence 
and status of class actions across Canada so that the public, counsel 
and courts need only look to one source for this information, and 
without cost to them. It lists all proposed class actions filed in Canada 
after 1 January 2007 that are sent to the CBA. Once posted, the action 
remains on the database unless it is dismissed as a class action by the 
court. While most Canadian jurisdictions have issued practice direc-
tions requiring counsel to complete a database registration form and 
submit their claims to the CBA, at present filings with the CBA are 
largely voluntary and therefore the database cannot be guaranteed to 
be a complete listing of all class actions filed in Canada. In Quebec, 
a mandatory central registry allows lawyers and the general public to 
obtain information on all the class actions instituted in this province 
since January 2009. It provides access to key pleadings, judgments and 
notices to the class. 

A CBA National Task Force on Class Actions was launched to 
create protocols to assist in resolving the issue of overlapping multi-
jurisdictional class actions. The resulting Judicial Protocol for the 
Management of Multi-Jurisdictional Class Actions was passed at the 
CBA Council meeting on 14 August 2011. The protocol focused primar-
ily on the approval and administration of multi-jurisdictional class set-
tlements. The Task Force was recently reconstituted and is expected to 
focus further on the management of multi-jurisdictional class actions.

7 How is a class action initiated?
A class action may be initiated by the filing of a statement of claim 
(which can be filed in any common law province or territory), an appli-
cation (in Ontario, New Brunswick and Nova Scotia) or a petition (in 
British Columbia, Saskatchewan, Alberta and Newfoundland) which 
proposes that a class proceeding be certified. In Quebec, proceedings 
are commenced by way of a motion to authorise the filing of a class 
action. All class action filings in Canada are proposed class actions until 
the action is certified by the court or in the case of Quebec, the motion 
for authorisation is granted.

In Ontario, the claim must be filed with both the appropriate court 
registry and the Class Proceedings Registry at the Civil Intake Office 
in accordance with a practice direction. Pursuant to directions in Nova 
Scotia, Quebec, Ontario, Saskatchewan, Alberta, British Columbia, 
the Yukon and in the Federal Court, claims must also be filed with the 
Canadian Bar Association’s National Class Action Registry. See ques-
tion 6.

Unless required by statute, formal notice prior to commencement 
of a class proceeding is not required. Typically formal notice is required 
in the case of proceedings against the Crown and in securities actions.

8 What are the standing requirements for a class action?
Class actions in Canada are typically commenced with one or more 
named individuals as the class representatives. Most class action legis-
lation requires that the action be commenced by a person resident in the 

province in which the action is issued. In Quebec, in addition to natural 
persons, legal persons established for a private interest, partnerships 
and associations or other groups not endowed with legal personality 
may be members of a class provided certain conditions are met. 

The issue of standing in Canadian class actions has largely been 
one of entitlement of the representative plaintiff to issue claims nam-
ing parties as defendants against whom the representative plaintiff 
does not have a cause of action. There has not been uniform resolu-
tion in Canada with respect to this issue. Whether or not the repre-
sentative plaintiff must be able to personally assert each of the causes 
of action against each of the named defendants differs from province 
to province.

9 Do members of a class have to opt in or opt out of the 
action? Are class members notified that an action has been 
commenced on their behalf and, if so, how?

No notice to class members is provided until the claim in respect of 
which they are a class member is certified as a class proceeding. At that 
point, the rights and obligations of class members differ depending on 
the jurisdiction in which they reside.

Virtually all jurisdictions in Canada follow the requirement that 
once a class action is certified (or authorised in Quebec) a person who 
wishes to be excluded from the class must take a positive step and 
opt out of the class proceeding. However, in the Province of British 
Columbia, New Brunswick and Newfoundland, resident class mem-
bers must formally opt out and non-residents who wish to participate 
in the class action must opt in.

Once a class action has been certified by the court, a notice is 
required to be published to allow members of the class to determine 
whether they wish to opt out of the class action or for non-residents 
of British Columbia, Newfoundland, Saskatchewan, Alberta and New 
Brunswick to opt in to a class action certified in those provinces. Notice 
is published typically by various forms of media advertising based on 
recommendations made to the court through expert evidence regard-
ing a notice plan, which requires approval by the court. The certifica-
tion order (or authorisation order in Quebec) will set the date by which 
rights to opt out or opt in will expire. Typically this is 30 to 60 days after 
notice is published.

10 What are the requirements for a case to be filed as a class 
action?

As discussed in question 11, in all Canadian jurisdictions other than 
Quebec, class actions are initially filed by way of a statement of claim 
and do not become a class action until they are certified by way of motion 
brought by the proposed representative plaintiffs. Fundamentally, a 
statutory class action is an individual action to which members of a 
plaintiff class are added at the moment the action is certified as a class 
proceeding. Accordingly, at the filing stage, there is no assessment of 
whether a potential class action meets the necessary threshold for cer-
tification. Typically, however, the pleadings of proposed class actions 
will assert the basis for the class action, identify the proposed class, etc.

In Quebec, class actions are not individual actions, which become 
class actions if certified, but are rather considered class actions from 
the very inception of the action. They may be struck entirely if the 
motion for authorisation is denied.

A plaintiff class in Canada need only be capable of clear definition 
and have two or more members. There is no ‘numerosity’ threshold 
to meet to justify a class proceeding, although in examining the class 
the court will have regard to whether the certification of a class action 
will be a preferable procedure for the fair and efficient resolution of 
the common issues. Similarly, there is no ‘predominance’ threshold. 
Canadian courts are satisfied to certify a class action simply to resolve 
a few issues relevant to advancing the litigation of individual members 
of the class (known as a ‘common issues’ trial).

Quebec is an outlier in terms of procedure. The test for authorisa-
tion of class proceedings in Quebec is similar to that in the common law 
jurisdictions, with some significant differences. For example, the court 
need not consider whether a class proceeding is preferable to another 
form of proceeding. It is merely necessary for the moving party to show 
that joinder and representative proceedings with the mandate of class 
members are both impracticable.
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11 How does a court determine whether the case qualifies for a 
collective or class action?

Common law provinces and territories
Generally speaking, class action statutes in the common law provinces 
and the federal courts have five requirements for an individual action 
to be certified as a class action:
• the pleadings must disclose a reasonable cause of action;
• there must be a class capable of clear definition;
• there must be issues of law or fact common to all class members;
• a class action must be the preferable procedure to advance the liti-

gation of the class members; and
• the representative plaintiff must adequately represent the interests 

of the class.

In all of the common law provinces and territories in Canada, once a 
statement of claim (or application or petition) is filed and served, the 
case can be brought before the court for determination if the case 
qualifies as a class action. Procedurally, this requires that the party pro-
posing to certify the action as a class proceeding must serve and file a 
motion with supporting affidavit evidence and a statement of law and 
fact in support of the motion for certification.

For class proceedings, the main stages of the litigation (aside from 
any appeals) will generally consist of the following procedures in the 
common law provinces:
• commencement of the litigation through the issuance of a state-

ment of claim;
• pre-certification motions with leave of the court, which may 

include: carriage motions (to determine which firm will have car-
riage of the action for the plaintiffs); motions for leave to bring sec-
ondary market statutory claims under certain provincial Securities 
Acts; pleadings motions; summary judgment motions (prior to or 
at the same time as certification); and jurisdiction motions;

• file a responsive pleading either voluntarily or by order of the court;
• exchange of certification motion materials and argument of the 

certification motion;
• giving of notice of certification and running of the opt-out period;
• documentary and oral discovery;
• trial of the common issues; and
• trial of any individual issues on individual causation and damages.

Essentially, the motion for certification will set out the proposed class 
definition and the common issues together with other applicable 
requests including the appointment of a class representative or repre-
sentatives and the approval of a notice plan for the certification. The 
moving party must demonstrate through affidavit evidence filed in sup-
port of the motion that there is ‘some basis in fact’ for each element of 
the certification test. The respondent to the motion is entitled to file 
affidavit evidence together with a statement of fact and law in opposi-
tion to the certification motion. The parties are entitled to conduct oral 
cross-examinations upon the evidence in the affidavits filed in support 
and in opposition to class certification, following which each party to 
the motion will serve and file their statement of fact and law with the 
court. The parties will then appear before the court for a formal hearing 
of the motion for certification and present oral argument in favour and 
in opposition to class certification. The judge hearing the motion will 
render a determination of the motion with written reasons for the deci-
sion whether or not to certify the action as a class proceeding and will 
also address the other requests in the motion materials. Those items 
required to be addressed for certification include:
• a description of the class;
• appointment of the class representative;
• the relief sought by the class;
• the common issues certified by the court;
• the time and manner to opt out of the class (or opt in for British 

Columbia, Newfoundland, Saskatchewan, Alberta and New 
Brunswick); and

• such other relief deemed appropriate by the court.

Quebec
In Quebec, class actions are not individual actions that become class 
actions if certified, but are class actions from the inception of the 
action. They may be struck entirely if the motion for authorisation 
is denied. The test for authorisation of class proceedings in Quebec 

is similar to that in the common law jurisdictions, with some signifi-
cant differences.

In Quebec, the test for authorisation of the class proceeding 
requires the court to determine whether:
• the recourses (ie, claims) of the members raise identical, similar or 

related questions of law or fact;
• the facts alleged seem to justify the conclusions sought;
• the composition of the class makes joinder difficult or impractica-

ble; and
• the proposed representative plaintiff is in a position to represent 

the members of the class adequately.

In Quebec, class action litigation follows a slightly different path:
• filing of a motion for authorisation;
• initial case management hearing and request for leave to bring 

motions such as leave to examine the representative plaintiff and 
for leave to adduce relevant evidence or a motion raising jurisdic-
tional issues;

• oral argument on the motion to authorise the bringing of a class 
action; and if granted:
• giving of notice of authorisation and running of the opt-

out period;
• filing of a motion to institute class proceedings; 
• documentary and oral discovery;
• filing of a statement of defence;
• trial of the common issues; and
• determination of any individual issues on individual causation 

and damages.

In Quebec, the representative plaintiff is not required to file an affidavit 
in support of the motion to authorise the filing of a class action. The 
motion for authorisation states the facts giving rise to the proceed-
ing, specifies the nature of the litigation for which the authorisation is 
sought and describes the group on which the representative plaintiff 
intends to act. The facts alleged are deemed to be true prima facie. The 
representative plaintiff only bears the lower burden of demonstration, 
not the burden of proof based on the preponderance of evidence typi-
cally applicable to civil actions.

At the authorisation stage, the defendant does not have the right 
to file a formal, written contestation to the motion as it can only be 
contested orally. However the judge may allow some evidence to be 
submitted. The defendant may seek leave to adduce relevant evidence, 
which may include permission to examine the representative plaintiff. 
Such evidence will only be allowed if it is useful for the judge in the 
analysis of the criteria to authorise a class action. 

As in the other provinces, the judge hearing the motion issues a 
written decision as to whether to authorise the bringing of the action as 
a class proceeding. If the class action is authorised, the judgment grant-
ing the motion:
• describes the class whose members will be bound by any judgment;
• identifies the principal questions to be dealt with collectively and 

the related conclusions sought;
• orders the publication of a notice to the members; and
• specifies the date after which a member can no longer request 

exclusion (opt out) from the group.

12 How does discovery work in class actions?
There is no pre-certification discovery in class proceedings in Canada. 
The only examination permitted in the common law provinces and ter-
ritories is a cross-examination upon the affidavits filed in support of, 
and in opposition to, class certification, and is typically confined to an 
examination on the evidence set out in the affidavit. Leave to conduct 
a cross-examination is not required in the common law provinces and 
territories. Discovery on the merits of the litigation is not permitted 
prior to the class certification motion.

In Quebec there is normally no discovery at the authorisation 
stage. Nevertheless, the court may use its discretion to allow appropri-
ate evidence, which may include an examination of the representative 
plaintiff. The defendant must specify the content and objective of the 
evidence they seek and the examinations they want to conduct. The 
judge allows the motion where he or she determines that the evidence 
is relevant for determining the criteria for authorising the class action.
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Discovery on the merits of the litigation is not permitted prior to 
the class certification motion or in the case of Quebec, the motion for 
authorisation being granted. Once an action is certified as a class pro-
ceeding, the applicable procedural rules for production of documents 
and the conduct of oral examinations for discovery will be followed.

13 Describe the process and requirements for approval of a 
class-action settlement.

All settlements of class actions in Canada must be approved by the 
court or courts in which the class action has been brought. The princi-
ples guiding the courts in such cases are whether the proposed settle-
ment is fair, reasonable and in the best interests of the class.

In order to seek approval of a settlement, the plaintiff must prepare 
a plan of notice to be given to the class describing the settlement and 
advising of the date and location of the hearing to approve the settle-
ment, the procedure and time for delivery of objections and advise 
of the right to attend in person at the hearing whether or not it is the 
intention of the class member to object to the settlement. The notice 
plan must be approved by the court or courts before whom the settle-
ment hearings will take place. The order approving a notice plan will 
also set out the time within which written objections to the settlement 
must be delivered.

The party seeking approval of the settlement must then prepare 
a formal motion to seek approval of the settlement and file evidence 
in support of the settlement. Typically an affidavit of the representa-
tive plaintiff will be filed as one of the pieces of evidence in support of 
this motion. Shortly before the settlement hearing the moving party 
will also prepare and file a statement of fact and law in support of the 
approval of the settlement. At the hearing, the moving party will pro-
vide oral argument in support of the approval of the settlement and 
seek to demonstrate to the court that the settlement is fair, reasonable 
and in the best interest of the class. Objectors may appear in person 
and argue why they oppose the settlement to which the moving party 
and the respondent to the motion may respond orally. The court then 
renders its decision and provides written reasons for its determination 
whether to approve the settlement.

An order approving the settlement will address acceptance of the 
terms reflected in the settlement agreement reached between the par-
ties and address the appointment of any third parties necessary to 
administer or adjudicate the claims of class members. The order will 
also address any further requirements for notice of the approval of the 
settlement to be given to class members.

The settlement also encompasses the mechanism and amount of 
payment of the fees of class counsel. The motion to approve the set-
tlement also encompasses approval of the payment of these fees. 
Particulars of the proposed fees of class counsel are almost always 
required to be disclosed in the notice to class members and are fre-
quently one of the aspects of the settlement to which class mem-
bers object.

14 May class members object to a settlement? How?
As noted above, prior to the settlement hearing a class member may file 
a written objection to the settlement in the manner prescribed in the 
order of the court or courts giving notice of the settlement hearing. At 
the hearing itself, any objector may appear in person to provide an oral 
argument in opposition or in support of the approval of the settlement.

15 What is the preclusive effect of a final judgment in a class 
action?

A final judgment or a dismissal order resulting from a settlement in 
a class action will bind all of the members of the class to the relief in 
the judgment. A final judgment in a class action will preclude the 
commencement of any further proceedings in respect of the issues in 
the class action. Once approved, settlement agreements will almost 
always include comprehensive releases similarly precluding fur-
ther proceedings.

16 What type of appellate review is available with respect to class 
action decisions?

In Ontario, an order certifying an action as a class proceeding may only 
be appealed with leave of the court whereas an order denying class 
certification can be appealed as of right. The test for leave includes a 

consideration that the matter to be addressed before the court is one 
of public importance. Ontario’s appellate review includes an appeal to 
an interim appeal court, namely the Divisional Court of Ontario and 
thereafter to the Ontario Court of Appeal.

In Quebec, as of 1982, the Quebec legislature determined that 
there would be no right of appeal from an order granting authorisa-
tion of a class action. Conversely, persons excluded from the class may 
appeal as of right. In addition, where authorisation is denied there is a 
right of appeal. However, pursuant to the New Code of Civil Procedure, 
which came into force in January 2016, the defendant now has the right 
to seek leave to appeal from a judgment granting authorisation of a 
class action. The test for leave is not defined in the New Code of Civil 
Procedure. It will be for the Court of Appeal to determine the applica-
ble legal principles for granting such leave. Initial rulings on this new 
provision are highly anticipated. 

In British Columbia, Alberta and the Federal Court, there is 
an appeal as of right whether or not the class action is certified. 
In Saskatchewan, Manitoba, New Brunswick, Nova Scotia and 
Newfoundland both parties are required to seek leave to appeal from a 
justice of the Court of Appeal to be entitled to pursue appellate review.

17 What role do regulators play in connection with class actions?
Regulators do not directly play a role in connection with class actions. 
However, many class action claims in Canada are commenced follow-
ing an investigation by a securities or other regulator, an adverse deter-
mination or admission before an administrative tribunal, a recall of a 
product following a regulatory investigation or a change in warnings or 
labelling. To the extent access to information from a regulator is per-
mitted it is typically subject to freedom of access legislation and privacy 
laws. There is no direct correlation between a class action settlement, 
typically without any admission of liability, and a future regulatory 
action. In Canada, it is not unusual for regulatory action to precede the 
filing of a class action.

18 What role does arbitration play in class actions? Can 
arbitration clauses lawfully contain class-action waivers?

Canada is an arbitration-friendly jurisdiction. The Supreme Court of 
Canada has affirmed that arbitration clauses should be enforced absent 
legislative direction to the contrary and has repeatedly called for judi-
cial deference to be shown to arbitrators to determine their own juris-
diction. Each unique arbitration clause and class action waiver will be 
interpreted on a statute-by-statute basis, with the understanding that 
the courts will allow freedom of contract to prevail over the procedural 
right to class actions. Enforcement of an arbitration clause is unlikely 
in the face of claims under provincial consumer legislation which 
expressly prohibits such clauses (Ontario, Quebec and Alberta unless 
ministerial approval is obtained) or where legislation creates a general 
right to commence a court action for relief in respect of conduct regu-
lated by the statute. Courts must take a textual, contextual and purpo-
sive approach to the interpretation of the relevant statute when making 
a determination of the arbitration agreement’s enforceability.

With regard to challenges to an arbitrator’s jurisdiction, the general 
rule is for the question to be first resolved by the arbitrator. It would be 
acceptable for a court to depart from this general rule only if the chal-
lenge is based on a question of law, or questions of mixed law and fact 
requiring only superficial consideration of the documentary evidence.

Courts have involved arbitrators in components of class proceed-
ings, to address issues such as the determination of individual damages 
and legal fees owing by a defendant. Such determinations require final 
approval by the court.

19 What are the rules regarding contingency fee agreements for 
plaintiffs’ lawyers in a class action?

In the common law provinces, the legislation requires that the retainer 
agreement between class counsel and the representative plaintiff must 
be in writing and address the terms on which payment will be made, the 
estimated fee and the basis on which the fee will be paid. The Alberta 
legislation specifically requires that contingency fee arrangements 
be in writing, witnessed and formally served on the representative 
plaintiff within 10 days. While contingency fees are generally permit-
ted in all Canadian jurisdictions, the legislation in Ontario expressly 
authorises the use of a contingency fee in class actions. Class mem-
bers are generally advised of the contingency fee arrangements in the 
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notice to class members referred to in question 9. The retainer agree-
ment between class counsel and the representative plaintiff ultimately 
requires court approval.

As noted in question 13, class counsel fees in the context of a settle-
ment must be approved by the court approving the settlement.

20 What are the rules regarding a losing party’s obligation to pay 
the prevailing party’s attorneys’ fees and litigation costs in a 
class action?

The rules regarding costs are specific to each province’s applicable leg-
islation and rules of practice. In Ontario, the usual ‘loser pays’ system 
of costs applies. However, the court may also examine whether the 
case was a test case, a novel point of law or a matter of public interest 
in order to exercise its discretion to depart from the normal rules as 
to cost. Class members other than the representative plaintiffs are not 
responsible for payment of costs (other than with respect to the deter-
mination of their own individual claims). Further, class counsel is per-
mitted to indemnify the representative plaintiffs for costs.

British Columbia has adopted a ‘no costs’ approach to class actions. 
Barring any special order of the court, no costs are awarded to either 
party in relation to the certification motion, the common issues trial 
or any appeals. Costs will apply in relation to appeals to the Supreme 
Court of Canada pursuant to its rules. The no-costs rule applies only 
if the action is certified as a class action. If not certified, then, subject 
to the exercise of discretion the normal loser pays rule relating to costs 
will apply. Saskatchewan, Newfoundland, Manitoba and the Federal 
Court have adopted a no-costs approach similar to British Columbia.

Quebec applies a ‘loser-pays’ rule similar to that of Ontario. 
However, its tariff of costs payable in a class action are vastly reduced 
to minimise the impact of an adverse costs award on parties, including 
on appeals.

Alberta, New Brunswick, Nova Scotia and the territories all adopt 
the ‘loser pays’ systems under their Rules of Court. Like Ontario, 
absent class members are not held responsible for costs. Unlike 
Ontario and Quebec, where there are available funds that, if made use 
of by the plaintiff, can be looked to for the payment of costs, in these 
other provinces and territories, no such protection is afforded the rep-
resentative plaintiff.

21 Is third-party funding of class actions permitted?
Third-party funding of class actions has been permitted in Canada and 
is subject to approval by the courts. These funding arrangements have 
been scrutinised by the courts in several provinces and have on occa-
sion been turned down on the basis of public policy in relation to the 
terms of the funding agreement. Courts have generally held that third-
party funding agreements should be approved where they are in the 
best interest of the class. While the defendant may be granted stand-
ing on the motion to approve the third-party funding agreement, such 
standing is limited in scope.

In addition to third-party funding by private entities in Quebec 
and Ontario, there are also other sources of funding available to 

representative plaintiffs. In Ontario, the Law Foundation of Ontario 
through its trustees, created a Class Proceedings Fund to assist repre-
sentative plaintiffs in financing disbursements. This funding is acces-
sible through a formal application process. If the class proceeding is 
successful or settles the Class Proceedings Fund is entitled to a levy 
consisting of the amount of its funding plus 10 per cent of the award or 
settlement, net of expenses incurred in the litigation including counsel 
fees, administration fees, notice costs and other expenses deducted 
before the award to class members.

In Quebec, a public fund namely le Fonds d’aide aux actions col-
lectives (FAAC) was created in 1978 to assist with the funding of class 
proceedings. As with Ontario’s Class Proceedings Fund, an applica-
tion must be made to the fund by the class representative and approval 
obtained for funding. Funding can include assistance for the payment 
of legal fees, expert fees, the costs of notice and other expenses nec-
essary for the bringing of the action. The fund is subrogated to the 
amount of its funding and is also entitled to a percentage of the award 
or settlement amount.

22 Can plaintiffs sell their claim to another party?
Plaintiffs are not able to sell their claim to another party. As with fund-
ing by third parties, discussed in question 21, court approval of any such 
arrangement would be required to ensure that the rules against cham-
perty and maintenance are not violated.

Maintenance is the provision of support or assistance to a litigant 
by a third party with no interest in the case. Champerty is a form of 
maintenance that occurs where a third party undertakes to carry on the 
litigation at his or her own cost and risk on condition of receiving a part 
of the proceeds of the litigation.

In the class action context, considerations such as motivation for 
the litigation, whether the sale was in the interests of access to justice, 
the role of class counsel, etc, will be significant. Where a representative 
plaintiff has passed all control of the litigation to the third party, the 
courts are likely to view the arrangement with significant scepticism.

A possible exception is where a claim forms part of a package of 
assets acquired by a purchaser. The courts have held that property and 
commercial interests gained in the larger transaction provide the nec-
essary interest to permit a purchaser to continue an action.

23 If distribution of compensation to class members is 
problematic, what happens to the award?

In the common law provinces and Quebec, the court is permitted to 
make an award of aggregate damages if the court determines that fol-
lowing the resolution of the common issues there are no issues remain-
ing other than those relating to the assessment of monetary relief if the 
aggregate award can reasonably be determined without proof by indi-
vidual class members. If individual causation is required to determine 
an award of damages, aggregate damages should not be awarded. If 
awarded, the court may direct the distribution of the aggregate award 
with or without an individual claims process and may order distribution 
on a proportional or average basis if the court determines it would be 

Update and trends

In Endean v British Columbia, 2016 SCC 42, the Supreme Court of 
Canada considered whether superior court judges (provincial and ter-
ritorial) could hear motions outside of their home province or territory. 
The context of this decision was a national settlement of three concur-
rent class actions that was subject to the supervision of three provincial 
courts. The Supreme Court confirmed that the Class Proceedings Acts 
in Ontario and British Columbia granted judges discretionary powers 
to manage proceedings, including the power to sit outside their home 
province. In doing so, the Supreme Court confirmed that the Class 
Proceedings Acts are to be interpreted broadly, in accordance with their 
purpose of enhancing access to justice. The effect of this decision on 
other outstanding issues relating to multi-jurisdictional class actions 
remains to be seen.

In Vaeth v North American Palladium Ltd, 2016 ONSC 5015, the 
Ontario Superior Court of Justice stayed an individual action that over-
lapped with a proposed class proceeding. The court held that it had the 
jurisdiction to temporarily avoid a multiplicity of proceedings. Thus, 
pending the outcome of the certification and leave motion in the class 
action, the court held that the ‘fairest, most efficient, and sensible way 

to co-ordinate and administer the multiplicity of proceedings’ was to 
stay the individual action until the status of the class action crystallised. 
This decision may impact how class actions and their parallel individual 
proceedings are addressed by Canadian courts. 

Quebec recently adopted the New Code of Civil Procedure, which 
came into force in January 2016. The reform of the Code of Civil 
Procedure does not make fundamental changes to the ground rules for 
class actions, but it codifies certain practices while making some inno-
vations. The following three features are the most significant changes:
• businesses with more than 50 employees are allowed to act as 

class representatives;
• in the context of multi-jurisdictional class actions, the judge 

will not allow a motion to stay a class action filed in Quebec or a 
discontinuance unless it is demonstrated that such an application 
is not contrary to the interests of justice and that the interests of the 
Quebec members will be better served if the class action is allowed 
to proceed in a jurisdiction other than Quebec; and

• the defendant now has a right to appeal with leave from a judgment 
granting a motion for authorisation to institute a class action.
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impractical to determine each class member’s loss. The court can order 
the distribution of the award by any means. This can include a credit 
or abatement, through a third party or paid to a court or some other 
depository. If a surplus remains at the conclusion of an award, then 
the court has the power to return any excess to the defendant on the 
basis that the intention of litigation is to be compensatory. However, 
the court may also distribute any residual funds in a manner that will 
benefit the class. This can include a cy-près distribution.

In situations where there has been a settlement approved by the 
court and there remains a residual amount following the normal dis-
tribution of funds under the settlement agreement, the terms of the 
agreement, having been approved by the court, will apply with respect 
to a determination of the distribution of the residual amount. In some 

cases, any remaining amounts in the settlement fund are returned to 
the defendants, in others, any remaining amounts are paid out by way 
of a cy-près distribution to one or more organisations (usually charities 
connected in some way to the subject matter of the claim).
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chapter, or any member of their teams, with questions relating to class 
actions in Canada.
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China
Frank Li, Yanhua Lin and Ellen Zhang 
Fangda Partners 

1 Outline the organisation of your court system as it relates 
to collective actions. In which courts may class actions be 
brought?

According the Civil Procedure Law of the People’s Republic of China 
(CPL), collective or class actions can be divided into three categories: 
joint litigation, representative litigation and public interest litigation. 

Joint litigation
According to article 52 of the CPL, joint litigation is a type of litigation 
where one party or both parties consist of two or more persons whose 
claims concern the same subject matter; or one party or both parties 
consist of two or more persons whose claims concern subject mat-
ters in the same category and the relevant people’s court considers 
that, with the consent of the parties, the claims can be combined into 
one proceeding. 

Representative litigation
Representative litigation is in essence a category of joint litiga-
tion. Article 53 of the CPL defines ‘representative litigation’ as joint 
litigation where the number of litigants on either side is ‘large’ (the 
Interpretations of the Supreme People’s Court on the Application 
of the Civil Procedure Law of the People’s Republic of China (the 
Interpretations on CPL) defines large as 10 or more people); and some 
representatives are elected from the litigants to represent the party in 
the litigation (the Interpretations on CPL limit the number of the repre-
sentatives to be two to five). 

Article 54 of the CPL further provides group litigation as one type 
of representative litigation where the subject matters are in the same 
category and the number of persons on either side is not fixed at the 
time when the case is filed. Therefore, representative litigation can be 
further divided into two types based on whether the number of litigants 
is fixed or not at the time of case filing. 

Public interest litigation
According to article 55 of the CPL, relevant authorised organisations 
can bring public interest lawsuits before relevant people’s courts 
against acts that harm the public interest, including but not limited to 
those resulting in environmental pollutions (see also article 58 of the 
PRC Environmental Protection Law) and those harming consumers’ 
legitimate rights and interests (see also articles 37 and 47 of the Law of 
the People’s Republic of China on the Protection of Consumer Rights 
and Interests (the Consumer Protection Law)).  

Generally speaking, China has a four-tiered unified court system, con-
sisting of:
• the Supreme People’s Court (SPC) located in Beijing, which exerts 

jurisdiction as the court of first instance over civil cases that have 
major impact on the whole country and is authorised to give inter-
pretations on laws and regulations that are binding to all levels of 
courts in China; 

• higher people’s courts established at the provincial level (ie, prov-
inces/autonomous regions/centrally administered municipalities), 
owning jurisdiction as the court of first instance over civil cases 
that have major impact on the areas under their jurisdiction; 

• intermediate people’s courts established at the municipal level, 
owning jurisdiction as the court of first instance over:

• major foreign-related civil cases; 
• civil cases that have major impact on the area under their juris-

diction; and 
• cases as determined by the SPC to be under the jurisdiction of 

the intermediate people’s courts; and
• district people’s courts established at the level of counties or munic-

ipal districts, owning jurisdiction as the court of first instance over 
most civil cases in China. 

In addition, special people’s courts are established to govern certain 
specific types of civil disputes, such as maritime disputes and intel-
lectual property disputes. For example, the maritime courts are estab-
lished based on the SPC’s decision in certain coastal cities such as 
Shanghai, Tianjin and Qingdao. These maritime courts, in parallel to 
the intermediate people’s courts, have jurisdiction over maritime dis-
putes of first instance. 

Based on the aforementioned court system and relevant PRC laws 
and regulations, collective or class actions shall be brought to the fol-
lowing courts: 
• With regard to joint litigation (including representative litiga-

tion), according to the Notice of the Supreme People’s Court on 
Issues concerning the Acceptance of Joint Action Cases by the 
People’s Courts: 
• in principal, joint litigation (including representative litigation) 

shall be brought to the district people’s courts; 
• if a case falls into the jurisdiction of the intermediate people’s 

court, such case shall be brought to the relevant intermediate 
people’s court; 

• even if a case falls within the jurisdiction of the higher people’s 
court, the joint litigation shall still be brought to the relevant 
intermediate people’s court unless the higher people’s court 
deems it necessary to accept the case as the first instance and 
such acceptance has been reported to the SPC; and

• if a case falls into the jurisdiction of the special people’s court 
(eg, maritime court), such cases shall be brought to the rele-
vant special people’s court. 

• With regard to public interest litigation, article 285 of the 
Interpretations on CPL provides that it generally shall be brought 
to the intermediate people’s court in the place where the infring-
ing act took place or at the domicile of the defendant, unless oth-
erwise prescribed by laws or judicial interpretations. Article 6 of 
the Interpretation of the Supreme People’s Court on Several Issues 
concerning the Application of Law in the Hearing of Environmental 
Civil Public Interest Lawsuits (Interpretations on Environmental 
Public Interest Lawsuits) provides that environmental public inter-
est litigation shall be brought to the relevant people’s court at or 
above the level of the intermediate people’s court located in the 
place where the activities resulting in environmental pollution or 
ecological destruction occured, the place where the harmful con-
sequences occured, or the domicile of the defendant. As to public 
interest litigation resulting from marine environmental pollution, 
it shall be brought to the maritime court at the place where the pol-
lution occured, the place where the damage took place, or the place 
where relevant preventing measures were taken.  
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2 How common are class actions in your jurisdiction? What has 
been the recent attitude of lawmakers and the judiciary to 
class actions?

Representative litigation was first introduced in the Civil Procedure 
Law promulgated and effective from 9 April 1991. The Interpretations 
on CPL promulgated on 30 January 2015 and effective from 4 February 
2015 give more detailed provisions on representative litigation. In 
practice, multiple sources indicate a continuing increase in the num-
ber of representative cases throughout China. For example, in the five 
years spanning from 2003 to 2008, representative cases accounted for 
0.07 per cent of the overall caseload in a local court in Shandong. In 
2009, another local court in Jiangsu reported a 45 per cent increase 
in representative litigation compared to data in the previous year. In 
recent years, the use of representative litigation continues to increase. 
Besides, as mentioned in question 4, the type of disputes involved in 
representative litigation varies from land expropriation, housing demo-
lition and relocation, immigration in reservoir area, enterprise reform, 
environment pollution, to the protection of migrant workers etc. The 
apparent rise in the number of representative lawsuits and the diversity 
of their subject matters indicate the trend toward increased use of rep-
resentative litigation to resolve disputes in China. 

Before the formal introduction of public interest litigation into the 
CPL as stated below, the State Council had explicitly stated in a policy 
document issued on 3 December 2005 (Decision on Implementing 
Views of Scientific Development) that it would seek to ‘promote envi-
ronmental public interest litigation’. In addition, there are various 
pre-existing local government guidance and judicial documents that 
contain rules relating to environmental public interest litigation. These 
local regulatory documents include the Pilot Provisions Concerning the 
Handling of Environmental Civil Public Interest Cases jointly promul-
gated by the intermediate people’s court and the people’s procuratorate 
of Wuxi in Jiangsu Province in November 2008, the Meeting Minutes 
Concerning the Establishment and Works on Environmental Protection 
Trials in May 2009 and the Regulation Concerning Promoting the 
Establishment of Ecological Civilization of Guiyang City promulgated 
by the Guiyang Municipal People’s Congress on 14 January 2010. On 31 
August 2012, the National People’s Congress promulgated the revised 
CPL and formally introduced public interest litigation into the CPL. 
The legal authorities relating to public interest litigation were further 
supplemented by:
• the Consumer Protection Law revised and promulgated on 

20 October 2013;
• the Interpretations on CPL as mentioned above;
• the PRC Environmental Protection Law promulgated on 24 April 

2014 and effective from 1 January 2015;
• the Interpretations on Environmental Public Interest Lawsuits 

promulgated on 6 January 2015 and effective from 7 January 
2015; and

• the Interpretations of the Supreme People’s Court on Certain 
Issues concerning the Application of Law in the Trial of Consumer-
related Civil Public Interest Actions (the Interpretations on 
Consumer Public Interest Actions) promulgated on 24 April 2016 
and effective from 1 May 2016. 

The aforementioned legislative and judicial achievements clearly indi-
cate that more focus has been placed on public interest litigation by 
Chinese lawmakers and the judiciary. With regard to environmental 
public interest litigation, based on the information published by the 
Supreme People’s Court, in 2015 the SPC recorded 45 environmental 
public interest lawsuits in 15 provinces, which represents a significant 
increase compared to a total of 65 environmental public interest law-
suits in the previous seven years altogether.  

3 What is the legal basis for class actions? Is it derived from 
statute or case law?

As China is a civil law country, the legal basis for class actions derives 
from statute. Specifically:
• as described in question 1, the legal basis for joint litigation is arti-

cle 52 of the CPL; 
• as described in question 1, the legal basis for representative litiga-

tion is articles 53 and 54 of the CPL; and
• as described in question 1, the legal basis for public interest litiga-

tion is article 55 of the CPL, article 58 of the PRC Environmental 

Protection Law and articles 37 and 47 of the Consumer 
Protection Law.

4 What types of claims may be filed as class actions?
According to the Guiding Opinions of the All China Lawyers Association 
on Class Action Cases: ‘Class action cases are usually about land expro-
priation and requisition, housing demolition and relocation, immigra-
tion of reservoir area, enterprise reform, environmental pollution and 
the protection of the interests of the migrant workers, etc.’ 

According to paragraph 4 of the Notice of the Supreme People’s 
Court on Issues Concerning Acceptance of Civil Compensation Cases 
Arising from False Statements in the Securities Market, civil compensa-
tion cases arising from false statements in the securities market may be 
accepted by the relevant people’s courts as separate actions or joint liti-
gation, but shall not be accepted in the form of group litigation (ie, one 
type of representative litigation provided under article 54 of the CPL, 
see question 1). Apart from such restriction, PRC law does not have any 
other explicit limitation on the types of claims that may be litigated by 
a class. 

5 What relief may be sought in class proceedings?
The variety of reliefs sought in class proceedings is no different from 
those in civil cases. There is no limitation on whether certain relief can 
be used or not. According to article 134 of the General Principle of the 
Civil Law of the People’s Republic of China (revised and promulgated 
on 27 August 2009), the reliefs may be sought respectively or concur-
rently in civil cases (including in class proceedings) including: 
• cessation of infringements; 
• removal of obstacles; 
• elimination of dangers; 
• return of property; 
• restoration of original condition; 
• repair, reworking or replacement; 
• compensation for losses; 
• payment of damages for breach of contracts; 
• elimination of negative effects and rehabilitation of reputation; and
• extension of apology.

6 Is there a process for consolidating multiple class action 
filings?

Joint litigation (including representative litigation)
For cases where one party or both parties consist of two or more per-
sons whose claims concern the same subject matter:
• if members of one party or both parties submit multiple filings to 

the same court, the filings must be consolidated; and
• if members of one party or both parties submit multiple filings to 

two or more than two competent courts, the filings must be con-
solidated regardless of whether the claims brought by different 
members to different courts are the same or not. The court that 
first accepts the case shall have jurisdiction, and other courts 
shall, within seven days of being informed that the case has been 
accepted by another competent court earlier, transfer the case for 
a consolidated trial to the court that first accepts the case (see arti-
cle 35 of the CPL, articles 1 and 2 of the Certain Provisions of the 
Supreme People’s Court on Strictly Implementing the PRC Civil 
Procedure Law in the Economic Adjudication Processes). There is 
no internal database for a court to discover the competing actions. 
However, if the defendant discovers the existence of competing 
actions, he or she would usually file a challenge of jurisdiction to 
the court, and thus the court shall be informed.

For cases where one party or both parties consist of two or more mem-
bers whose claims concern subject matters in the same category:
• multiple class action filings can be consolidated if the relevant peo-

ple’s court considers that, with the consent of the parties, the claims 
can be combined into one proceeding (article 53 of CPL); and

• if the number of class members is not fixed at the time of case fil-
ing, the court may issue a public notice, stating the particulars and 
claims of the case and informing those entitled to participate in the 
action to register their rights with the court within a fixed period 
of time (article 54(1) of CPL). The notice shall be published on the 
People’s Court Daily and the official websites of courts at different 
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levels, etc (see the Measures for the Publication of the Court’s 
Announcement). 

Public interest litigation
Where separate public interest lawsuits are filed with two or more 
courts against the same infringing act, the court that first accepts the 
case shall have jurisdiction. Where necessary, jurisdiction shall be des-
ignated by the common superior court of all the courts to which such 
lawsuits are filed (article 285(3) of the Interpretations on CPL).

7 How is a class action initiated?
To bring an action (including a class action), a statement of claim shall 
be submitted by the plaintiff(s) to the competent court. A statement 
of claim shall include the following information (see article 121 of the 
CPL): 
• the name, gender, age, ethnic status, occupation, work unit, 

address, and contact information of the plaintiff, the name and 
address of the legal person or other organisation, the name, posi-
tion and contact information of the legal representative or person 
in charge; 

• the name, gender, work unit, address of the defendant, the 
name, address and other information of the legal person or 
other organisation; 

• the claim or claims of the suit, the facts and grounds on which the 
suit is based; and 

• the evidence and its source, as well as the names and home 
addresses of the witnesses. 

Where a plaintiff has difficulty submitting a statement of claim in writ-
ing, it may be allowed to make an oral submission and the competent 
court will therefore transcribe the complaint and inform the defendant 
about the complaint (see articles 120 of the CPL). 

The court decides whether to initiate the case within seven days 
of receipt of the statement of claim (see article 123 of the CPL). With 
respect to notice with opportunity to cure, PRC law does not have such 
requirement prior to filing complaints. 

8 What are the standing requirements for a class action?

Joint litigation (including representative litigation)
Joint litigation and representative litigation can be brought by citizens, 
legal persons or other organisations where:
• it involves in the same subject matter; or 
• involves subject matters of the same category and the court consid-

ers that the action can be tried in consolidation with the consent of 
the concerned party or parties.

Similar to regular civil litigation, the following requirements shall be 
satisfied in order to bring joint litigation or representative litigation (see 
article 119 of the CPL): 
• the plaintiff must be a citizen, legal person or any other organisa-

tion that has a direct interest in the case;
• there must be a definite defendant; 
• there must be a specific claim or claims, facts and cause or causes 

for the suit; and 
• the suit must be within the scope of acceptance for civil actions by 

the people’s courts and under the jurisdiction of the people’s court 
where the suit is accepted.

Public interest litigation
According to article 55 of the CPL, public interest litigation can only be 
brought by organisations prescribed by law. Specifically: 
• with respect to the bringing of an environmental public interest 

litigation, a qualified social organisation must satisfy the follow-
ing conditions (see article 58 of the PRC Environmental Protection 
Law): 
• be registered with the civil affairs department of the people’s 

government at or above the municipal level in accordance with 
the law; and 

• engage specially in the public service activities in environmen-
tal protection for five consecutive years without any record of 
violation of laws;

• in addition, the procuratorate is authorised to file a civil public 
interest suit under the circumstances where (see article 1 of the 

Implementing Measures for the Pilot Work of the Adjudication 
by the People’s Courts of the Public Interest Lawsuits Filed by the 
People’s Procuratorates, effective from 1 March 2016):
• the procuratorate is of the opinion that a defendant has pol-

luted the environment, destroyed the ecology, infringed upon 
the legitimate rights and interests of a large number of con-
sumers in the areas of food and drug safety or committed other 
acts detrimental to the public interest; and 

• there is no eligible party to file a lawsuit or where none of the 
eligible parties have filed any lawsuit; and

• with respect to the bringing of a consumer-related public inter-
est lawsuit, the China Consumers’ Association and the consumer 
associations established in the provinces, autonomous regions 
and centrally administered municipalities are authorised to bring 
such litigation against activities that are detrimental to consum-
ers’ legitimate rights and interests (see article 47 of the Consumer 
Protection Law).

Apart from submitting a statement of claim as required by article 121 of 
the CPL as described in question 7, plaintiffs are also required to submit 
prima facie evidence to prove the harm that has occurred to the public 
interest or the significant risks of undermining the public interest (see 
article 8 of the Interpretations on Consumer Public Interest Actions). 

9 Do members of a class have to opt in or opt out of the 
action? Are class members notified that an action has been 
commenced on their behalf and, if so, how?

With respect to joint litigation and representative litigation where one 
party or both parties consist of two or more persons whose claims con-
cern the same subject matter, these members are required to jointly 
participate in the litigation and the court shall notify these members to 
participate in the proceedings if they fail to do so. Upon notification by 
the court for joining the action, a plaintiff is permitted to opt out of the 
action by expressly waiving its substantive rights (see articles 52 and 132 
of the CPL and article 74 of the Interpretations on CPL).

With respect to joint litigation and representative litigation where 
one party or both parties consist of two or more persons whose claims 
concern subject matters in the same category, it is not a mandatory 
requirement for these members to participate in the same proceeding. 
In this case, class members may choose to opt in the consolidated action 
if the competent court deems the consolidation necessary and con-
sents from other class members are obtained (see article 52 of the CPL). 
Based on the interpretation of the CPL issued by the National People’s 
Congress, if a person chooses not to opt in to the consolidated action, 
the court shall deal with that person’s claims in a separate proceeding.

In terms of group litigation as defined in question 1, the court shall 
issue a public notice, stating the particulars and claims of the case and 
informing those entitled to participate in the action to register their 
rights with the court within a fixed period of time (no less than 30 days) 
(see article 54 of the CPL and article 79 of the Interpretations on CPL). 
In this case, any party who is entitled to join the suit would have to opt 
in to the action. If a person fails to do the registration but initiates a 
separate proceeding within the statute of limitation, the judgments or 
rulings rendered by the court in the group litigation shall apply to the 
case initiated by such person (see article 54 of the CPL). The National 
People’s Congress further explains that the facts and reasons as well 
as the principles relating to the determination of payments and other 
rights and obligations in group litigation judgments or rulings shall 
apply to the aforementioned separate proceedings filed by persons who 
choose not to opt in to the group litigation, while the specific amount of 
payments under the judgment shall be decided by the court based on 
the particular situations of each case.

10 What are the requirements for a case to be filed as a class 
action?

Apart from the basic requirements to file a case as described in ques-
tions 7 and 8, the following requirements have to be met in order to file 
joint litigation or representative litigation:
• one party or both parties comprise two or more members (if more 

than 10 members, it may be filed as representative litigation); and
• the subject matter of action of one party or both parties is the same, 

or of the same category, provided that the court considers the 
action can be tried in a consolidated proceeding.
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The requirements to file public interest litigation have been described 
in questions 7 and 8. 

11 How does a court determine whether the case qualifies for a 
collective or class action?

If the claims of members on either side of the parties concern the same 
subject, the case shall automatically become an action of joint litigation 
(see article 52 of the CPL).

If the claims of members on either side of the parties concern sub-
ject matters that fall into the same category, provided that the relevant 
people’s court considers it necessary to consolidate the proceedings 
and that relevant consents are sought from the parties, the claims can 
be combined into one proceeding (see article 52 of the CPL).

Joint litigation shall become representative litigation provided that 
one party or both parties comprise more than 10 members, and the 
concerned party or parties elect certain representatives from among 
themselves to act for them in the litigation (see article 53 of the CPL 
and article 75 of the Interpretations on CPL).

12 How does discovery work in class actions?
Generally, there is no discovery proceeding in the PRC litigation system. 
PRC law does not require parties to produce all the evidence owned by 
them, including evidence unfavourable to them. Consequently, discov-
ery is not relevant for the court to decide whether the case shall proceed 
as a collective or class action.

13 Describe the process and requirements for approval of a class-
action settlement.

With respect to joint litigation, if two or more members of either party 
share common rights and obligations with respect to the subject mat-
ter of the litigation, the act of any member (including reaching a set-
tlement with the opposite party) is binding on the other members who 
recognise such act. If two or more members of either party do not share 
common rights and obligations with respect to the subject matter of the 
litigation, the act of any member is not binding on the other members 
(see article 52 of the CPL).

With respect to representative litigation, settlement with the oppo-
site side by the representatives is binding on persons they represent if 
prior consents are sought (see articles 53 and 54 of the CPL).

With regard to public interest litigation, after the parties reach a 
settlement agreement, the court shall announce the settlement agree-
ment and the announcement period shall be no less than 30 days after 
the agreement. Upon expiry of the announcement period, if the court 
finds upon review that the settlement agreement is not against the pub-
lic interest, the court shall issue a mediation statement (which records 
the terms of the settlement agreement and bears a binding effect upon 
the parties, the same as a court judgment). Where the court finds the 
settlement agreement is against public interest, the court shall not 
issue any mediation statement, and shall continue to hear the lawsuit 
and render a judgment or ruling pursuant to relevant law (see article 
289 of the Interpretations on CPL).

14 May class members object to a settlement? How?
With respect to joint litigation, if two or more members of either party 
share common rights and obligations with respect to the subject matter 
of the litigation, members of the party may object to a settlement by 
refusing to recognise the settlement. If two or more members of either 
party do not share common rights and obligations with respect to the 
subject matter of the litigation, a settlement reached by only one mem-
ber is not binding on the other members.

With respect to representative litigation, settlement with the other 
party by the representatives shall be subject to the consent of the mem-
bers they represent. Therefore, class members may prevent their rep-
resentatives from reaching a settlement with the other party by not 
granting their consent.

With respect to public interest litigation, during the announcement 
period as mentioned in question 13, public members may object to the 
settlement by claiming that the settlement agreement is against the 
public interest. 

15 What is the preclusive effect of a final judgment in a class 
action?

With respect to joint litigation and representative litigation, where the 
claims of members on either side of the parties concern the same sub-
ject, the final judgment shall be binding upon all class members, except 
for those expressly waiving their substantive rights (see article 74 of the 
Interpretations on CPL).

With respect to representative litigation, where the claims of mem-
bers on either side of the parties concern subject matters that fall into 
the same category, if the number of members comprising either side 
of the parties is large and unfixed at the commencement of the litiga-
tion (ie, group litigation), the court may issue a public notice, stating 
the particulars and claims of the case and informing those entitled to 
participate in the action to register their rights with the court within a 
fixed period of time. Under such circumstances, the final judgment ren-
dered by the court shall be binding on those who have registered their 
rights with the court, as well as upon those who have not registered 
their rights with the court but have initiated separate legal proceedings 
before the expiry of the statute of limitations (see article 54 of the CPL). 
Article 297 of the Interpretations on CPL makes it more clear by provid-
ing that if an unregistered member prescribed by article 54 of the CPL 
files a lawsuit to revoke a binding judgment or ruling on a representa-
tive lawsuit, such filing shall not be accepted by the court. 

With respect to public interest litigation, after the judgment or rul-
ing on a public interest lawsuit comes into legal effect, if other organs 
and relevant organisations that are eligible as plaintiffs pursuant to 
the law file separate public interest lawsuits against the same infring-
ing act, relevant courts shall render rulings on non-acceptance of such 
filings, unless otherwise prescribed by laws or judicial interpretations. 
That said, an effective public interest judgment will not preclude an 
individual victim of the same infringing act from filing a private lawsuit 
(see articles 288 and 291 of the Interpretations on CPL).  

16 What type of appellate review is available with respect to class 
action decisions?

There are no rules concerning appellate review that have been specifi-
cally tailored for class action decisions.  According to the general rules 
regarding appellate review under the CPL, the people’s court of the sec-
ond instance will review both the findings of facts and the applications 
of law within the scope of the appellant’s appeal petition (see article 168 
of the CPL).

17 What role do regulators play in connection with class actions?
According to the CPL, the general principle is that the people’s courts 
shall exercise their judicial powers independently without being inter-
fered with by any administrative regulators (see article 6 of the CPL). 
Nevertheless, judicial activities (including the acts of judicial officials 
during trial or non-trial proceedings, judgments or rulings and the 
enforcement of judgments or rulings) are supervised by the people’s 
procuratorates (see articles 14, 208 and 235 of the CPL). In addition, 
administrative regulators are allowed to support relevant enterprises or 
individuals to bring actions before competent courts against acts that 
are detrimental to the civil interests and rights of the state, groups or 
individuals (see article 15 of the CPL).

The following laws and regulations further reflect the role of regu-
lators in public interest litigation:
• as mentioned in question 8, the procuratorate is authorised to file a 

civil public interest suit; 
• after accepting a public interest lawsuit, the people’s court is 

required to inform relevant administrative regulators within 10 
days of case acceptance (see article 286 of the Interpretations on 
CPL, article 12 of the Interpretations on Environmental Public 
Interest Lawsuits and article 6 of the Interpretations on Consumer 
Public Interest Actions);

• before the court hearing, eligible regulators may apply to par-
ticipate in the proceeding as co-plaintiffs (see article 287 of the 
Interpretations on CPL); and

• in environmental public interest litigation, the people’s procura-
torates, environment administrative regulators and other relevant 
regulators are allowed to support social organisations in the pro-
ceedings by providing legal opinion, written submissions and assis-
tance on the investigation and access to evidence (see article 11 of 
the Interpretations on Environmental Public Interest Lawsuits).
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18 What role does arbitration play in class actions? Can 
arbitration clauses lawfully contain class-action waivers?

Arbitration is regarded as a form of alternative dispute resolution. 
According to article 2 of the PRC Arbitration Law (revised and prom-
ulgated on 27 August 2009), contractual disputes and other disputes 
over property rights and interests between equal parties (including 
citizens, legal persons and other organisations) may be arbitrated. 
Article 3 further provides that the following two categories of disputes 
cannot be arbitrated: disputes concerning marital, adoption, guardian-
ship, support and succession; and administrative disputes that shall be 
handled by administrative agencies as prescribed by law. Given that 
class actions may involve various kinds of disputes, as long as a dispute 
concerned falls into the scope of disputes as provided under article 2 
and does not belong to those provided under article 3, parties are not 
prohibited from reaching an arbitration agreement and resolving the 
dispute through arbitration. 

There are no specific laws, regulations or rules that govern the 
inclusion of class-action waivers in arbitration clauses. According to 
article 17 of the PRC Arbitration Law, an arbitration agreement is inva-
lid if: 
• the agreed matters for arbitration exceed the range of arbitrable 

matters as specified by law; 
• one party that concluded the arbitration agreement has no capacity 

for civil conducts or has limited capacity for civil conducts; or 
• one party coerced the other party into concluding the arbitra-

tion agreement. 

Based on the above, as long as none of the aforementioned circum-
stances occur that will render the agreement invalid, technically 
speaking the parties may include class-action waivers in their arbitra-
tion agreement. 

19 What are the rules regarding contingency fee agreements for 
plaintiffs’ lawyers in a class action?

In accordance with article 12 of the Measures for the Administration of 
Lawyers’ Service Charges (the Measures) jointly promulgated by the 
National Development and Reform Commission and the Ministry of 
Justice (effective from 1 December 2006), contingency fee agreements 
between the plaintiffs and their lawyers in group actions are prohibited. 
The Measures do not further define the scope of group actions under 
article 12. However, joint litigation (including representative litigation) 
and public interest litigation are, by their nature, likely to fall into the 
scope of group actions.

20 What are the rules regarding a losing party’s obligation to pay 
the prevailing party’s attorneys’ fees and litigation costs in a 
class action?

Attorneys’ fees
With regard to joint litigation and representative litigation, there is no 
general provision which explicitly requires a losing party to pay the pre-
vailing party’s attorneys’ fees under PRC law. When the class action 

involves a contractual dispute, parties may base their argument on 
relevant clauses in the contract and claim that the attorneys’ fees shall 
be paid by the opposite party due to its breach of contract. In practice, 
without explicit contractual provisions between the parties on the allo-
cation of attorneys’ fees in case of litigation, the courts will be less likely 
to pay for the winning party’s attorneys’ fees.

With regard to public interest litigation including environmental or 
consumer-related public interests, the losing defendants may have to 
bear a reasonable amount of attorneys’ fees incurred by the plaintiffs 
(see article 22 of the Interpretations on Environmental Public Interest 
Lawsuits and article 18 of the Interpretations on Consumer Public 
Interest Actions).

Litigation costs
Under PRC law, litigation costs consist of the case acceptance fee, the 
application fee and fees relating to witnesses, experts and translators, 
etc. The litigation costs shall be borne by the losing party, unless the 
prevailing party volunteers to pay the costs. If both parties partially lose 
the case, the court shall determine the amount of litigation costs to be 
borne by each party respectively (see articles 6 and 29 of the Measures 
for the Payment of Litigation Fees).

Where a party consisting of two or more persons in a joint litiga-
tion loses the case, the court shall determine the amount of litigation 
costs to be borne by each member of the losing party respectively based 
on each member’s interests in the subject matter (see article 29 of the 
Measures for the Payment of Litigation Fees).

21 Is third-party funding of class actions permitted?
Under PRC law, there are no laws or regulations expressly prohibiting 
third-party funding in any litigation, including a class action. However, 
it should be noted that, as mentioned in question 19, contingency fee 
arrangements with a lawyer in group actions is not allowed for class 
actions; by the same token, third-party funding may be susceptible to 
scrutiny as to its legitimacy in class actions. However, the compensa-
tions in public interest litigation will not actually flow into the plain-
tiffs’ pockets, which will practically hinder the third-party funding. For 
example, according to article 24 of the Interpretation on Environmental 
Public Interest Lawsuits, the full amount of compensation to be paid by 
the defendant shall be used for repairing the damaged environment.   

22 Can plaintiffs sell their claim to another party?

Joint litigation (including representative litigation)
As stated in question 8, the plaintiff who is qualified to initiate a joint 
litigation or a representative litigation should have a direct interest in 
the case (see article 119 of the CPL). Therefore, if a person or organi-
sation wants to initiate an action as a party of the action, the person 
or organisation should establish that it has a direct interest in the case 
through purchasing claims from assignors. Specifically:
• if the claims sold by the plaintiffs arise from contractual rights, gen-

eral rules have that contractual rights are assignable except in three 
circumstances specified therein (see article 79 of the PRC Contract 
Law): 
• the nature of the contract precludes an assignment; 
• the agreement between the original parties expressly prohibits 

an assignment; or 
• the provisions of laws prohibits an assignment; 

• in addition, if the rights exclusively belong to a person, such rights 
should not be transferred to others (see article 81 of the PRC 
Contract Law). Accordingly, claims arising from contractual rights 
are assignable to a third party if:
• the transferring does not fall into the exceptions as provided 

under article 79 of the PRC Contract Law; and 
• the rights involved do not belong exclusively to the assignor 

(such as rights granted based on the assignor’s personal exper-
tise and skills); and

• if the claims sold by the plaintiffs arise from non-contractual rights 
(eg, rights arising from torts), PRC law does not have general rules 
that govern the assignability of such rights. However, according 
to article 18 of the Interpretation of the Supreme People’s Court 
of Some Issues concerning the Application of Law for the Trial of 
Cases on Compensation for Personal Injury, the right to claim con-
solation money for mental injuries generally cannot be assigned. 

Update and trends

In 2016, the SPC released a draft judicial interpretation regarding 
issues on evidence in civil trial for public consultation. Article 21 
of the draft purports to further articulate the effect of acknowledg-
ment of fact by a party in joint litigation by providing that:

in joint litigation where the subject matters involved fall 
within the same category, the acknowledgment of fact is 
binding on joint litigant(s) who make such acknowledg-
ment. In an action of joint litigation where the subject 
matter involved is the same, (1) the acknowledgment of 
fact by joint litigant(s) is not binding on other joint liti-
gants if the other joint litigant(s) expressly denies the fact 
acknowledged by the joint litigant(s); however, (2) if other 
members keep silent (neither expressly recognise nor deny 
the fact acknowledged by the joint litigant(s)) even after 
judges have made detailed explanations and inquiries, the 
acknowledgment of fact shall become effective upon all the 
joint litigants.
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Public interest litigation
As described in question 8, public interest litigation can only be brought 
by organisations prescribed by law. Currently, PRC law limits the scope 
of qualified organisations to social organisations that satisfy the con-
ditions listed in question 8, the relevant procuratorates, and the China 
Consumers’ Association and relevant local consumer associations. 
Therefore, as an initial matter, it is impossible under PRC law for the 
aforementioned organisations to sell claims to those unqualified indi-
viduals, private entities (including companies and partnerships) or 
organisations. Besides, the qualified organisations merely represent 
but do not buy rights from the general public to initiate public interest 
litigation. In this sense, it is hard to say that the right to bring public 
interest litigation is assignable.

23 If distribution of compensation to class members is 
problematic, what happens to the award?

Joint litigation (including representative litigation)
Under PRC law, problems with respect to the distribution of compensa-
tion among class members are basically unlikely to occur in joint litiga-
tion. First, for cases where one party or both parties consist of two or 
more members whose claims concern the same subject matter, a sin-
gle judgment shall be rendered to determine how the compensation, if 

any, will be allocated among the members. Secondly, for cases where 
one party or both parties consist of two or more members whose claims 
concern subject matters in the same category, irrespective of whether 
the class members are ascertainable or not at the commencement of 
the action, separate judgments shall be rendered for each member 
because their claims are inherently individual claims and have been 
consolidated mainly for judicial efficiency.

Public interest litigation
For consumer-related public interest litigation, it remains unclear 
whether the plaintiff could request the defendant to compensate for 
losses or not, and there are no provisions to address how to distribute 
the compensation (see article 13 of the Interpretations on Consumer 
Public Interest Actions).

In terms of environmental public interest litigation, the plaintiff 
could request the defendant to bear civil liabilities of compensation 
for losses or the costs for ecological environmental restoration. Such 
compensation shall be used for repairing the damaged ecological envi-
ronment, and should not be directly paid to the plaintiff (see articles 
18, 20 and 24 of the Interpretations on Environmental Public Interest 
Lawsuits). In this sense, the judgment amounts are in nature not to be 
distributed among the plaintiffs or the general public.
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1 Outline the organisation of your court system as it relates 
to collective actions. In which courts may class actions be 
brought?

The judicial system in Colombia has four main branches: ordinary, 
contentious administrative, constitutional and the branch consecrated 
to the special jurisdictions (peace and agrarian). The first two branches, 
in compliance with the jurisdictional competence accorded by the law, 
manage class actions across the national territory. In the first instance, 
those in charge of the handling of the case are the administrative or 
civil circuit judges – the first of them belonging to the contentious 
administrative branch and the second to the ordinary branch. In the 
second instance, competence is granted to the first section of the con-
tentious administrative tribunal or the civil chamber of the tribunal of 
the judicial district where the first instance’s judge comes from. The 
competent jurisdiction will be settled according to the nature of the 
case. The contentious administrative jurisdiction handles the class 
actions where public entities or private persons in charge of admin-
istrative tasks are involved. The rest of the cases are undertaken by 
the civil jurisdiction. Hence, it is important to point out that although 
under some circumstances regulatory authorities such as the superin-
tendences exercise jurisdictional powers, they are not entitled to use 
those faculties regarding class actions.

2 How common are class actions in your jurisdiction? What has 
been the recent attitude of lawmakers and the judiciary to 
class actions?

The use of class actions in Colombia is still quite limited, in spite of the 
legal encouragement given to them since the publication of the latest 
Constitution (1991). Prior to 1991, Colombian law established the use 
of class actions only in controversies related to consumer law.  With the 
new Constitution, class actions adopted a broader character, including 
any collective claim from a group of people affected by the same cause.

In contrast, the number of claims does not show a related increase. 
In 2011, which is the most recent year with reliable class actions data 
coming from the administrative body of our judicial branch, Superior 
Council of the Judiciary, only 200 class lawsuits were filed. In 2015, 
a year where more recent but less complete data exists from the 
Ombudsman’s Office of Colombia, only four class actions appear to 
have been filed in Bogotá, showing the limited development of class 
actions in Colombia. 

Recently, certain facts related to anticompetitive practices within 
industries such as baby nappies or toilet paper companies have awak-
ened the interest in collective lawsuits, given the nature of the dam-
ages that were generated. However, at this time it is still very difficult to 
determine whether this new interest is going to last. 

3 What is the legal basis for class actions? Is it derived from 
statute or case law?

The legal basis for class actions in Colombia is derived from statute. 
The Constitution expressly consecrated class actions in article 88. 
Developing that rule, Law 472 of 1998 was issued, and currently reg-
ulates and develops the constitutional concept of class actions and 
establishes the procedure that applies to them.

4 What types of claims may be filed as class actions?
Within the Colombian legal framework, a class action proceeds when 
a number of people have been affected by the same cause and, on its 
grounds, demand due compensation. 

While Law 472 of 1998 refers to ‘the fact or omission’ as the cause 
that generated the damage, jurisprudence has established that class 
actions may proceed not only when that cause of the damage is a fact 
or omission, but also when it derives from an administrative operation 
or act. 

Colombian legislation does not limit class actions to the nature of 
the claims. As explained above, the action results from a cause that has 
generated the prejudice of a group of people. Hence, the causes may 
vary, including environmental or unfair competition issues, etc. 

5 What relief may be sought in class proceedings?
According to article 46 of Law 472 of 1998, class actions have a dual 
purpose: on the one hand lies the recognition of the prejudice, and on 
the other, the payment of the appropriate compensation. This payment 
finds its source in the patrimonial prejudices that each member of the 
group has incurred for the cause or causes that originate the action. 
Contrary to other legislation, Colombian laws about class actions do 
not contemplate punitive damages in favour of the plaintiff.

6 Is there a process for consolidating multiple class action 
filings?

In Colombia, the accumulation of class actions is permitted. In this 
regard the Council of State has established that as well as permitting 
the accumulation of individual claims, article 55 of Law 472 of 1988 
also permits the accumulation of class actions. Even if they are not 
accumulated, the decision coming from the class action will affect the 
other collective or individual claims currently undertaken, provided 
that there is not an express manifestation of exclusion, as is stated in 
article 66 of Law 472 of 1998. Indeed, the decision of the class action, 
apart from having ultra parte effects, becomes res judicata (ie, once the 
controversy is decided, there is no procedural opportunity to revive it). 

Article 80 of Law 472 of 1998 established a Public Record of 
Popular and Class Actions, to be maintained by the Ombudsman’s 
Office of Colombia, to have accurate information of class actions in all 
the national territories. However, that record is no longer functioning. 

7 How is a class action initiated?
Class action starts with the formulation of the claim, which must con-
tain the following information: 
• the name of the representative or representatives, attaching the 

power of attorney legally conferred; 
• the identification of the mandates, identifying their names, iden-

tity cards and domiciles; 
• the estimated value of the prejudices caused by the even-

tual infringement; 
• if it is not possible to provide the name of all the individuals of the 

same group, it is necessary to express the criteria to identify them 
and define the group; 

• the identification of the defendant; 
• the justification over the merits of the class action according to arti-

cles 3 and 49 of Law 472 of 1988; and 
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• the facts of the claim and the evidence intended to be brought into 
the case. 

8 What are the standing requirements for a class action?
A class action is appropriate when the situation concerns a group of 
people that, suffering the same prejudices, gather uniform conditions 
about the cause that originated them. With that in mind, article 48 of 
Law 472 of 1998 establishes that natural or legal persons can file class 
actions. In addition, legitimation also relies on the Ombudsman’s 
Office of Colombia, Personeros Municipales and Personeros Distritales, 
who may act as a representative in the name of any person who made 
the request or that might be in a situation of distress or helplessness. 

9 Do members of a class have to opt in or opt out of the 
action? Are class members notified that an action has been 
commenced on their behalf and, if so, how?

The Law has stated that the notification of the claim admission to 
the members of the group must be done through the mass media or 
any other effective mechanism in terms of reaching all of the possible 
affected parties.

According to article 55 of Law 472 of 1998, there are two main 
opportunities in which a person can join the class action: first, before 
the opening of the evidentiary proceedings, and secondly, within the 
first 20 days following the publication of the decision. In both cases, the 
concerned party must file a document indicating the damage suffered, 
its origin and his or her wish to benefit from the decision and to join the 
group. When the injured party chooses the second opportunity, he or 
she will not be able to invoke extraordinary or exceptional damages in 
order to obtain a larger compensation, and neither will they be able to 
benefit from the award of judicial costs. 

On the other hand, article 56 settles the possibility for any mem-
ber of the group to be excluded from the claim. In this regard, the 
Law establishes that within the first five days following the expiry of 
the claim transfer term, any member can express his or her wish to be 
excluded from the group and, in consequence, not to be bound by the 
settlement agreement or the judicial decision. In addition, the exclu-
sion can be demanded when, within the same term, he or she proved 
that the group’s representative did not duly defend his or her interests, 
or that serious mistakes in the notification occurred. 

Nevertheless, if the term elapses without any manifestation from 
the member, the results of the agreement or decision will be binding. If 
he or she decides to exclude themselves from the group, an individual 
claim for damage compensation is available. 

10 What are the requirements for a case to be filed as a class 
action?

A case may be admitted as a class action if the following requirements 
are met:
• the group of victims is composed of at least 20 people and/

or entities;
• each of these people, natural or legal persons, should have suffered 

an individual prejudice;
• these people must gather uniform conditions regarding the same 

cause that originated the prejudices; and
• the action must be filed with the sole purpose of obtaining the rec-

ognition and payment of prejudices.

11 How does a court determine whether the case qualifies for a 
collective or class action?

The class action starts with the filing of the claim. Once this occurs, the 
judge must determine whether it is admitted or not through an admis-
sion writ. In this opportunity, the judge assesses if the group exists 
according to the criteria outlined in the law and establishes whether 
those who file the action belong to it. If so, the judge will admit the 
claim. On the other hand, the judge will not admit the claim if he or 
she finds that the group’s characteristics do not meet the legal require-
ments for class actions.

12 How does discovery work in class actions?
Discovery follows the general procedural rules of Colombian law. That 
is, there is a certain period of time after the admission to gather evi-
dence to be used by the court. However, there are certain procedings 

that should be considered, such as the opportunity to obtain extra-
procedural evidence and the possibility to use previous exceptions that 
work like a motion to dismiss on procedural grounds. 

In civil matters, the General Code of Proceedings envisaged the 
taking of extra-procedural evidence. The evidence that was contem-
plated by this law was: 
• interrogation of the parties; 
• declaration over documents; 
• exhibition of documents, trade books and moveable property; 
• judicial inspections and expert reports; and 
• testimonies. 

According to Colombian jurisprudence, this sort of evidence aims to 
ensure the taking of proof that later, due to the claim advance, the 
course of time or the change over the facts or situations, could not be 
taken, or whose taking would not lead to the same results. 

However, this evidence is not assessed by the judge to decide 
about the merits of the class action, but during the course of the claim 
to establish the scope of his or her judgment. Hence, Law 472 of 1998 
points out that once the conciliation hearing fails, the judge will order 
the taking of the evidence demanded by the parties, and of those that 
he or she considers as necessary ex officio, to be taken within a term 
of 20 days. Nonetheless, if the complexity of the procedure requires it, 
that term could be extended, ex officio or at the request of the parties, 
for 20 more days.

Additionally, Colombian legislation gives to the defendant the 
ability to plead the formal defects of the claim, in the event they 
exist. According to article 100 of the General Code of Proceedings, 
the defendant can file previous exceptions during the claim transfer 
term to plead, among other reasons, the inadequacy of the claim. In 
this document the defendant must establish the arguments and facts 
over which their exceptions are based, and the evidence intended to 
be used. If the judge finds the exceptions duly proved, he or she will be 
able to declare the termination of the claim and order the return of the 
lawsuit to the plaintiff. 

13 Describe the process and requirements for approval of a 
class-action settlement.

Colombian law establishes the possibility that class actions might be 
resolved through conciliation. In such an instance, Law 472 of 1998 
included the obligation to settle a conciliation hearing that must be 
held before the evidentiary proceedings. However, if the parties wish 
to, they could demand the settling of this hearing at any stage of 
the procedure.

What is special about class actions is that the conciliation is set-
tled between the representative of the group, who acquires that con-
dition without the necessity of receiving a power of attorney from the 
members of the group, and the defendant. The agreement reached by 
the parties shall be recorded in writing in the conciliation’s act. Such 
act is similar to the judgment, since it has the force of res judicata and 
causes a writ of execution, which equally occurs in the judgements that 
are favourable within class actions. Once the agreement is reached, 
the judge must order its publication in the mass media with broad 
national circulation.

14 May class members object to a settlement? How?
The settlement agreed between the representative of the group and 
the defendant will be opposable, not only against the parties in the pro-
cedure, but also against the members of the group who make up the 
plaintiff party. The reason for this is that within the class action, meas-
ures that ensure the adequate publication of the claim’s admission are 
contemplated (which guarantees that all of its members know about its 
existence) as well as the righteous representation of the group (which 
guarantees that the agreement will be advantageous for all the parties 
and stakeholders).

15 What is the preclusive effect of a final judgment in a class 
action?

One of the characteristics of the class action’s essence is that the judge-
ment has the force of res judicata regarding the plaintiff group without 
the necessity that all the members who integrate it have an active par-
ticipation during the procedure. Indeed, Law 471 of 1998 establishes 
that the judgment has the force of res judicata regarding those who 
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were parties in the claim and the people who, belonging to the con-
cerned group, did not expressly manifest in due opportunity their deci-
sion to be excluded from the group and the outcome of the claim.  

16 What type of appellate review is available with respect to class 
action decisions?

The judgment can be appealed with suspensive effect. In this event, the 
judge will order the plaintiff to furnish security to guarantee the precau-
tionary measures of embargo and sequestration. 

The competent judicial authority must resolve the appeal within a 
maximum term of 20 days, calculated from the date of the record being 
filed with the General Secretary of the Corporation; nevertheless, 
when it is necessary to take new evidence, the term to decide can be 
extended by 10 more days. 

Against the judgments rendered in the exercise of class actions, 
the current legal dispositions state that the legal remedies of revision 
and cassation may proceed according to each case, but in any event 
the term to decide over those remedies can exceed 90 days, calculated 
from the date of the issue filing before the General Secretary. 

17 What role do regulators play in connection with class actions?
In Colombia the Ombudsman’s Office and the Personeros Municipales 
and Distritales have legitimacy to file class actions in the name of any 
persons who have made the request or who could be in a current situa-
tion of helplessness. In addition, the ombudsman may act as mediator 
during the conciliation hearing. Hence, this public official is in charge 
of the management of the Fund to the Defence of Collective Rights and 
Interests, as well as the establishment of the Public Register of Popular 
and Class Actions. 

18 What role does arbitration play in class actions? Can 
arbitration clauses lawfully contain class-action waivers?

In a judgment rendered on 11 May 2011, the Supreme Court of Justice 
issued a statement saying that arbitration tribunals are not competent 
to decide class actions. Indeed, the impossibility of creating an arbitral 
award with ultra partes effects makes it improbable that the class action 
could be solved through this mechanism. To this effect, the people who 
saw their rights violated and did not convene in the engagement are 
not obligated to recognise the decision and, most importantly, have not 
exhausted the state’s justice. 

19 What are the rules regarding contingency fee agreements for 
plaintiffs’ lawyers in a class action?

What is particular about class actions in Colombia is that the judg-
ment, in favourable cases, benefits all the members of the group, even 
those who have not participated in the procedure. In theory, regarding 
professional fees, the rule states that the lawyer and the client must 
freely come to an agreement on them. Nonetheless, given the particu-
lar nature of class actions in Colombia, the law provides that, in addi-
tion to the professional fees agreed upon with his or her mandates, a 
lawyer who undertakes the procedure will also be entitled to a percent-
age of the compensation awarded to people who, despite not being 

represented, received a benefit from the judgment. Indeed, Law 472 
of 1998 points out that the liquidation of the professional fees entitled 
to the coordinating lawyer corresponds to 10 per cent of the compensa-
tion that would have been received by each member that had not been 
judicially represented.

20 What are the rules regarding a losing party’s obligation to pay 
the prevailing party’s attorneys’ fees and litigation costs in a 
class action?

By virtue of article 65 of the Law 472 of 1998, the judgment rendered 
within a class action must contain the liquidation of the legal costs in 
charge of the losing party, who will include the necessary expenses 
for the publication of the judgment’s abstract. Hence, the losing party 
will include the amount corresponding to the law agencies, comprising 
the professional fees of the lawyer that this party must pay to the win-
ning party in the claim. These law agencies, unless otherwise agreed, 
belong to the winning party, and in the event the judgment accepts the 
assertions of the claim, they will benefit the members of the group who 
effectively participated in the procedure.

Article 55 of Law 472 of 1998 states that the members of the group 
who did not become a party in due time within the claim, will not be 
able to benefit from the condemnation to judicial costs. On the other 
hand, if the claim does not succeed, the members of the plaintiff group 
who participated in the procedure will pay the judicial costs.

21 Is third-party funding of class actions permitted?
Colombian legislation has not regulated this issue yet. By virtue of Law 
472 of 1998, natural or legal persons who have suffered an individual 
prejudice can file class actions. In addition, the Ombudsman’s Office 
and the Personeros Municipales and Distritales have legitimacy to do 
so. No disposition is stated regarding the funding that the parties may 
receive from a third party to the procedure.

 
22 Can plaintiffs sell their claim to another party?
Parties to the class action procedure can sell their participation through 
a contract of cession of litigious rights, ruled by article 1969 of the 
Colombian Civil Code. By virtue of that law, a litigious right can be sold 
when the direct purpose of the cession is the uncertain result of the law-
suit, in which the grantor has no responsibility. 

23 If distribution of compensation to class members is 
problematic, what happens to the award?

When the judgment is favourable to the plaintiff within a class action 
procedure, the judge orders the payment of a collective compensation, 
comprising an average amount of the individual awards. The amount 
of that compensation is transferred to the Fund for the Defence of 
Collective Rights and Interests, managed by the Ombudsman’s Office. 
This fund will proceed to pay individual compensations to those who 
made up part of the procedure as members of the group, according to 
the percentage agreed in the course of the claim. The compensation 
regarding the demands presented by the concerned parties who did not 
intervene within the procedure will also be paid from this fund.
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1 Outline the organisation of your court system as it relates 
to collective actions. In which courts may class actions be 
brought?

Class actions may be brought before the civil courts in Denmark. In 
this regard, there is no difference between ordinary civil actions and 
class actions.

2 How common are class actions in your jurisdiction? What has 
been the recent attitude of lawmakers and the judiciary to 
class actions?

Class actions were introduced in Denmark in 2008. Since then, there 
have been only a small number of class actions in Denmark, so they 
are not common. The Ministry of Justice reviewed the rules on class 
actions in 2014. It was concluded that the rules were satisfactory and 
should not be amended or repealed.

Since the Danish rules on class actions were enacted, the most nota-
ble class actions in Denmark have been on claims regarding securities:

The bankTrelleborg cases (U 2012.1228 H)
The bankTrelleborg cases were not one but a total of three class actions. 
A minor Danish bank, bankTrelleborg, was one of the first banks to 
fall during the financial crisis in 2008. On the brink of having to file 
for bankruptcy, bankTrelleborg was taken over by Sydbank (one of 
the larger Danish banks). The former shareholders of bankTrelleborg 
filed three class actions afterwards regarding: the legality and sale price 
under the takeover; errors and omissions in a prospectus made public 
one year before the takeover in connection with a public offering; and 
errors and omissions in that prospectus in a claim brought by investors 
who bought shares in the secondary market. The first class action was 
won by the defendant (Sydbank). The second two were settled because 
the Danish Supreme Court in the meantime (in an individual proceed-
ing) had found that the prospectus was flawed and did not give an accu-
rate description of the bank’s financial situation at the time. Under the 
settlement, Sydbank paid approximately 135 million kroner in compen-
sation and legal costs.

The hedge fund cases (U 2012.1561 V)
Roughly one year before the financial crisis hit Denmark, one of the 
major Danish hedge funds, Hedgeforeningen Jyske Invest, launched 
a new fund: Jyske Invest Hedge Markedsneutral – Obligationer. The 
fund was marketed towards approximately 30,000 clients of one of the 
major Danish banks, Jyske Bank, as ‘market-neutral bonds’, offering 
‘more stable dividends’, etc. In October 2008, when the financial crisis 
hit Denmark with full force, the new fund lost close to 80 per cent of its 
value in less than 14 days. An association consisting of approximately 
1,100 investors subsequently filed a class action against the hedge fund 
and the bank, holding them jointly liable for the investors’ losses.

While the class action was progressing in court, the Danish 
Financial Supervisory Authority publicly issued a notice towards the 
hedge fund stating that the marketing material has been misleading, 
and towards the bank stating that the bank had acted in violation of its 
obligation to advise its clients objectively by using the misleading mar-
keting material. Following these notices and a verdict from the Danish 
Eastern High Court in an individual proceeding where the bank had 
been found liable towards an investor in the hedge fund, the bank and 
the proposed representative entered into a settlement whereby the 

bank offered the 1,100 members of the association compensation of 
80 per cent of the loss on their investment. A majority of 98 per cent of 
the members of the association voted in favour of the settlement and 
the case was subsequently settled out of court.

After the first settlement, a new association of approximately 
100 members (who had not been eligible for participation in the first 
settlement) filed a new class action against the bank. This class action 
was subsequently also settled at the same compensation (80 per cent) 
as the first class action. Under the two settlements, Jyske Bank paid 
approximately 250 million kroner in compensation and legal costs.

Other (pending) notable class actions
At present, a small number of class actions are still pending. These 
include, for instance, a class action against Finansiel Stabilitet (a state-
owned company) filed by an association of guarantors in a savings and 
loans institution taken over by Finansiel Stabilitet during the financial 
crisis. It also includes a class action submitted by an association of con-
sumers against the board of directors of an energy plant following a 
failed geothermic project that ended up costing more than 2,000 per 
cent of its initial budget, which was subsequently covered by raising 
charges for the consumers.

3 What is the legal basis for class actions? Is it derived from 
statute or case law?

The legal basis for class actions in Denmark is derived from statute.
The Danish rules on class actions were brought into effect on 

1 January 2008 following Recommendation No. 1468/2005 by the 
Standing Committee on Procedural Law. The rules are laid down in 
Chapter 23a of the Administration of Justice Act.

The Danish rules on class actions are based on the same proce-
dural rules as other civil proceedings, meaning that if no specific rules 
for class actions are stipulated in Chapter 23a of the Administration of 
Justice Act, the rules are precisely the same as in individual civil pro-
ceedings. The provisions of the Administration of Justice Act in respect 
of the courts, evidence, discovery, expert witnesses, etc, therefore 
apply to class actions in the same way as in other civil proceedings.

4 What types of claims may be filed as class actions?
All types of civil claims can be filed as class actions provided the gen-
eral criteria regarding similarity, etc are fulfilled. However, the rules do 
not apply to cases treated under chapters 42, 42a, 43, 43a, 43b, 44 and 
88 of the Administration of Justice Act. (These are rules on family law 
cases and other types of non-dispositive cases.)

Most Danish class actions filed have been claims regard-
ing securities.

5 What relief may be sought in class proceedings?
The same relief as may be sought in ordinary civil actions (money dam-
ages, injunctive relief, restitution, etc). In this regard, there is no dif-
ference between ordinary civil actions and class actions in Denmark.

6 Is there a process for consolidating multiple class action 
filings?

Class actions can be consolidated under the same rules as ordinary 
civil actions. In this regard, there is no difference between ordinary 
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Update and trends

No national developments are on the horizon in Denmark. On the 
EU level, there has been talk and discussions on harmonising the 
basic rules on class actions across the EU, but so far no proposal has 
been set forth.

civil actions and class actions in Denmark. There are no mechanisms 
or resources such as databases that allow plaintiffs and courts to find 
out about competing actions in other fora.

7 How is a class action initiated?
Class actions are initiated by submitting a writ to the courts. (See sec-
tions 254(d) and 348 of the Administration of Justice Act.) The writ 
must fulfil the normal requirements for writs under section 348 of the 
Administration of Justice Act and include a description of the class, 
information on how the class members can be identified and informed 
of the case, and a proposal for class representative.

It is not necessary to file notice with opportunity to cure before fil-
ing the writ.

8 What are the standing requirements for a class action?
According to section 254(c) of the Administration of Justice Act, a 
class action is led by a court-appointed representative of the group. 
The group representative can be a member of the group, an associa-
tion, a private institution or a public institution (for instance the Danish 
Consumer Ombudsman). The group representative is not required to 
have suffered harm in order to be a group representative. In the cases U 
2011.1596 V and U 2012.1561, the members of the class actions formed 
an association in each case, which was then appointed as the represent-
ative of the group by the court. The proposed representative is respon-
sible for attaining legal representation and will usually deliver the class 
action writ to the court. The writ in a class action must include a pro-
posal for representative, and in this regard the proposed representative 
proposes itself. Provided the conditions (similar claims, best manner 
of handling the claims, etc) for class actions proceedings are met, the 
court will then appoint the representative. So far, the Danish courts 
have appointed the association proposed in the writ as representative 
in all cases where the conditions for class action litigation were met.

Although the final judgment in a class action has legal conse-
quences for all the members of the group, it is only the representative of 
the group and the defendants that are parties to the proceedings. Only 
the representative can file motions and appear in court on behalf of the 
group. If a member of the group appears in court with or without legal 
representation, the member will not be eligible to file motions or make 
statements, etc.

9 Do members of a class have to opt in or opt out of the 
action? Are class members notified that an action has been 
commenced on their behalf and, if so, how?

Danish class actions are, in practice, opt-in class actions. Opt-out 
class actions are only possible if the class representative is the Danish 
Consumer Ombudsman and only if the claims are very low in amount 
(no specific limit, but in general they should be around 3,000 kroner or 
smaller). To date the Danish Consumer Ombudsman has not appeared 
as a class representative and therefore all class actions have been opt-in 
class actions.

Provided the court finds that the conditions for class action pro-
ceedings are fulfilled, the court will appoint a representative of the 
group and set the scope of the class action. The class action will then 
be announced (usually in newspapers, the internet, etc) either by the 
court or (more commonly) by the group representative following a 
court order. The potential members of the group will then have the 
opportunity to join (ie, opt into) the class action. The window for join-
ing will usually be three months depending on the number of potential 
members and other case characteristics. Potential members who fail 
to join within the window are barred from joining unless the court (as a 
special exemption) decides that they can join regardless.

10 What are the requirements for a case to be filed as a class 
action?

Under section 254b(1) of the Administration of Justice Act, class actions 
can be brought when the following conditions are met:
• there are similar claims as specified in section 254a;
• there is a venue for all of the claims in Denmark;
• the court is the venue for one of the claims;
• the court possesses the required expertise to deal with one of 

the claims;
• class actions are judged to be the best manner of handling 

the claims;
• the members of the class action can be identified and informed of 

the case in an appropriate manner; and
• a class action representative as per section 254c can be appointed.

In practice, the decisive criteria will often be similar claims and the best 
manner of handling the claims. It is up to the court to decide whether 
the conditions are fulfilled.

According to the preparatory works to the Administration of Justice 
Act, claims are similar if the claims are based on the same factual cir-
cumstances and legal grounds. The claims do not have to be identical, 
however. The Danish Western High Court has considered this question 
in two cases. Both concerned investors who claimed that the informa-
tion that was given in connection with the investments was insufficient 
and misleading. The Western High Court concluded that the claims 
were sufficiently similar in both cases, although the group of investors 
in case U 2012.1561 V consisted of both professional investors and retail 
investors under the EU’s MiFID (Markets in Financial Instruments 
Directive) rules. So far, case law suggests that the prerequisite of ‘simi-
lar claims’ will often be met when it comes to class actions involving 
securities (liability for errors or omissions in prospectuses, stock mar-
ket information and annual reports, etc). The requirement of the best 
manner of handling the claims will to a large extent depend on whether 
it is deemed likely that the claims – if the class action is not permitted 
to go forward by the court – will not be litigated individually because of 
the size of the claims, lack of resources or both.

There are no minimum number requirements in Denmark, but 
the numbers will be taken into account when assessing whether class 
action proceedings are deemed to be the best form of legal procedure 
for the case in question.

11 How does a court determine whether the case qualifies for a 
collective or class action?

The Danish court will, in almost all cases, instruct the parties to file 
a motion. Then there will (in most cases) be a hearing where the par-
ties present their views for and against approval of the case as a class 
action. Afterwards, the court will make an official ruling on the mat-
ter. This ruling will be one of the first rulings of the case. There are no 
specific evidentiary requirements and no statutes regarding the burden 
of proof. However, in practice, the burden of proving that the require-
ments are met will most likely lie with the plaintiff (who is usually also 
the proposed class representative).

When the court has allowed a class action to proceed, the scope of 
the case is determined by the court according to section 254(e)(1) of the 
Administration of Justice Act. The court can (and often will) discuss the 
scope of the case with the representative of the group and the defend-
ant, but ultimately the court decides the scope and the precise limits of 
what claims can participate in the class action. The court can change 
the scope of the case at a later stage.

The scope is decisive not only regarding who can join the class 
action, but also with regard to suspension of the time limit on bringing 
the claims. In Denmark, most claims will be barred by limitation after 
three years.

12 How does discovery work in class actions?
The Administration of Justice Act has no rules on discovery regarding 
individual proceedings or class actions.

13 Describe the process and requirements for approval of a 
class-action settlement.

According to section 254(h) of the Administration of Justice Act, a set-
tlement agreement entered into between the representative of the 
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group and the defendant is valid only if the court has approved the 
agreement. The court must approve the settlement agreement unless it 
discriminates against members of the group or is clearly unreasonable.

If a settlement agreement is reached before a class representa-
tive has been officially appointed by the court, section 254(h) does not 
apply. In this event, the settlement works in accordance with the rules 
and principles in the Administration of Justice Act on settlements in 
an individual proceeding. In most cases, this will entail the defendant 
announcing a settlement offer to all potential members of the class 
action after agreeing with the proposed class representative that if an 
agreed majority of members vote in favour of the settlement, the pro-
posed class representative will withdraw the case from court.

A class member can be ordered to pay legal costs to the opposite 
party or the class representative, but such that the opposite party’s 
claim takes precedence over that of the class representative. As already 
mentioned, the class member cannot, however, be ordered to pay legal 
costs exceeding the amount specified under section 254e(7) of the 
Administration of Justice Act, namely the security provided plus any 
sum owing to the class member as a result of the case.

14 May class members object to a settlement? How?
Class members can object by filing a motion before the Danish court, 
but the court decides whether to approve the settlement pursuant to 
section 254h of the Administration of Justice Act.

15 What is the preclusive effect of a final judgment in a class 
action?

In Denmark the court’s verdict in a class action has binding effect (is 
res judicata) on the persons and legal entities who have joined the class 
action. With respect to decisions on counterclaims, this applies, how-
ever, only to claims arising from the same contract or the same facts on 
which the members’ claims are based.

16 What type of appellate review is available with respect to class 
action decisions?

In Denmark the class representative can appeal a verdict according to 
section 254(j)(1) of the Administration of Justice Act. If the class repre-
sentative does not appeal, anyone who is eligible as a representative of 
the group can appeal the case instead. A member of the group who is 
part of the class action but has a claim that is not included in the appeal 
(if the class representative makes only a partial appeal), can appeal the 
judgment with regard to that claim and have the case tried through 
individual proceedings.

17 What role do regulators play in connection with class actions?
Under Danish law regulators play little to no role in class actions. The 
Danish Consumer Ombudsman has some special prerogatives, mainly 
the right to file opt-out class actions, but this prerogative has never 
been used in practice.

18 What role does arbitration play in class actions? Can 
arbitration clauses lawfully contain class-action waivers?

Arbitration plays little to no role in Danish class actions, at least so far. 
Arbitration clauses can theoretically contain class action waivers, but 
seldom do so in practice.

19 What are the rules regarding contingency fee agreements for 
plaintiffs’ lawyers in a class action?

The Danish Administration of Justice Act – as interpreted by the Danish 
Bar Association – prohibits contingency fee agreements that are based 
on percentages. Most experts consider that the plaintiff (class repre-
sentative) must apply for free legal aid for the plaintiff and the members 
if this is at all possible. If free legal aid is granted, the lawyers represent-
ing the plaintiff cannot charge a fee above the amount set by the courts 
(which, as a general rule, is equivalent to 3 per cent of the total case 
amount, unless this leads to an unreasonably high or low amount).

20 What are the rules regarding a losing party’s obligation to pay 
the prevailing party’s attorneys’ fees and litigation costs in a 
class action?

As is the case in most Nordic countries, civil proceedings in Denmark 
are based on a ‘loser pays’ system when it comes to legal costs. The 
legal costs will usually be awarded to the winning party as a standard 
value based on the value of the claim made (as a general rule 3 per 
cent). If a plaintiff is not an EU citizen (or a citizen of one of a few non-
EU states), the defendant can require that the plaintiff provide security 
for the potential legal costs. Lawyers in Denmark are prohibited from 
representing clients on a contingent basis under which they agree to 
charge only a percentage of the proceeds if they are successful, but they 
are allowed to take into consideration the outcome of the case when 
agreeing a fee structure with the client. These principles are the same 
in both individual proceedings and class actions.

According to section 254(e)(2) of the Administration of Justice Act, 
the court can order the representative of the group to submit a deposit 
(or a guarantee from a bank or third party) with the court as a secu-
rity for the potential legal costs of the case. The court can also order 
that each member of the group submit a deposit (or a guarantee from 
a bank or third party) with the court as a security for the potential legal 
costs to be allowed to join (ie, opt into) the class action. However, if 
the member has insurance for legal expenses or is able to obtain free 
legal aid according to sections 327–329 of the Administration of Justice 
Act, they are excluded from such an order. Based on the existing case 
law, the size of the security from the representative will usually be 
200,000–300,000 kroner and the size of the security from the mem-
bers of the group will usually be 100–200 kroner per claim of 10,000 
kroner. However, there is very little case law on the subject of security 
in class actions so it remains to be seen whether the levels of security 
seen so far will also be indicative of future cases.

Should the group members be ordered to pay legal costs to the 
defendant or the group representative, the members cannot be ordered 
to pay an amount larger than the security they have submitted added to 
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the amount they may have received during the trial. This means that 
the group member, before joining the class action, will be able to calcu-
late precisely how much the group member is at risk of losing, should 
the case be unsuccessful.

21 Is third-party funding of class actions permitted?
Third-party funding is permitted in Denmark, but the possibilities of 
ensuring the party funding the class action a form of reward in return 
of the funding are limited in practice.

22 Can plaintiffs sell their claim to another party?
In Denmark, the members can sell their claim to another party.

23 If distribution of compensation to class members is 
problematic, what happens to the award?

There is no award under the Danish class action regime. The defendant 
must pay compensation directly to the members’ personal accounts. If 
the members do not inform the defendant of the account number, they 
cannot claim interest on the amount, and after 10 years the claim will 
be barred by limitation regarding claims based on judicial rulings.
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England & Wales
Simon Fawell, Steven Pitt, Frances Macduff and James Russell Stoneham
Sidley Austin LLP

1 Outline the organisation of your court system as it relates 
to collective actions. In which courts may class actions be 
brought?

The Civil Procedure Rules (CPR) provide the framework for civil liti-
gation in England and Wales, including the management of collective 
actions. The CPR are supplemented by Practice Directions that provide 
further practical detail on their operation and by judicial case law in 
which they have been interpreted.

Part 19 of the CPR provides two main procedures for collective 
actions. Group litigation orders (GLOs) allow the court to manage mul-
tiple claims together, on an opt-in rather than an opt-out basis, where 
there are common or related issues of fact or law. Representative 
claims allow a representative to bring or defend an action on behalf of 
others who have the same interest in the claim. In addition, the CPR 
allow multi-party litigation to be brought by issuing a claim naming 
more than one claimant or defendant. Additional claimants or defend-
ants can be added to a claim that has already been issued.

The civil court system is broadly split into the county court, which 
generally handles lower value claims, and the High Court, which gen-
erally handles higher value and more complex claims.

GLOs and representative claims may be made in claims before 
either the county court or the High Court.

There are also a number of specialist tribunals. One that is wor-
thy of particular mention is the Competition Appeals Tribunal (CAT). 
The Competition Act 1998 (the Act) provides specifically for collec-
tive actions to be brought in the CAT for breaches of competition law. 
The CAT is governed by its own Rules of Procedure (SI 2015/1648). 
Practical guidance on the CAT’s procedures is provided in its Guide 
to Proceedings.

The Act was amended, effective 1 October 2015, by section 81 and 
Schedule 8 to the Consumer Rights Act 2015 to allow for collective 
actions to be brought in the CAT on an opt-out basis. Previously only 
opt-in proceedings were permitted. Importantly, those domiciled out-
side the UK will only be included in opt-out proceedings if they have 
expressly opted in to the proceedings. The CAT’s Rules of Procedure 
and Guide to Proceedings were updated on 1 October 2015 to take 
account of the possibility for opt-out proceedings and to make certain 
changes (applicable also to opt-in proceedings), which appear to be 
aimed at encouraging those who have suffered as a result of breaches of 
competition law to bring private litigation. The first opt-out claim was 
registered on 25 May 2016 with the CAT as a follow-on action for dam-
ages arising from a decision of the Office of Fair Trading of 27 March 
2014 (Mobility Scooters: CE/9578-12). The second opt-out claim was 
registered at the CAT on 8 September 2016 as a follow-on action 
for damages arising from a decision of the European Commission 
of 19 December 2007 (COMP/34.579 MasterCard, COMP/36.518 
EuroCommerce and COMP/38.580 Commercial Cards). 

2 How common are class actions in your jurisdiction? What has 
been the recent attitude of lawmakers and the judiciary to 
class actions?

The relatively recent (2000) introduction of GLOs shows some will-
ingness to try to overcome some of the shortcomings of multi-party 
litigation. Notably, however, there are no mechanisms for large-scale 
opt-out class actions in general civil litigation claims.

Since their introduction, GLOs have been used relatively infre-
quently, with only 97 GLOs made, of which 36 were prior to 2003.

Although there is no formal record of how many representative 
claims have been made, case law suggests only a very small number 
since 2000.

The very recent introduction of opt-out collective action proceed-
ings for breach of the Act claims before the CAT also shows a willing-
ness for collective actions to be embraced in certain sectors. The first 
claim under the new regime has been launched by Dorothy Gibson, 
the General Secretary of the National Pensioners Convention (NPC), 
against Pride Mobility Products Limited on behalf of purchasers of 
Pride branded mobility scooters. The action derives from a decision of 
the Office of Fair Trading (now the Competition Markets Authority) in 
which it was found that Pride Mobility Products Limited had prohib-
ited retailers from advertising at prices below its recommended retail 
price and so infringing competition law. The second opt-out claim 
has been launched by Walter Merricks CBE, a former Chief Financial 
Service Ombudsman, as the proposed class representative, against 
MasterCard on behalf of UK consumers who are alleged to have suf-
fered loss as a result of MasterCard’s infringement of EU competi-
tion law caused by their imposition of interchange fees on businesses 
that accept MasterCard debit and credit cards. The claim is valued 
at approximately £14 billion, making it the largest claim ever filed in 
England and Wales. 

3 What is the legal basis for class actions? Is it derived from 
statute or case law?

GLOs and representative claims
The basis for representative claims and GLOs is Part 19 of the CPR and 
its related Practice Direction, as supplemented by case law.

Competition Act 1998
Collective actions can be brought under section 47(B) of the Act. The 
Consumer Rights Act 2015 amended the Act to permit opt-out collec-
tive proceedings before the CAT, having previously permitted only opt-
in collective proceedings.

4 What types of claims may be filed as class actions?

GLOs and representative claims
There are no limitations on the types of claim. Of the 97 GLOs that 
have been made by the courts of England and Wales, many relate to 
claims concerning product liability, medical negligence, environmen-
tal issues or abuse and mistreatment in schools and children’s homes.

Competition Act 1998
The Act permits collective actions to be brought in respect of both 
follow-on damages claims (where the infringement and liability of the 
defendant has already been established by a decision of the relevant 
regulator or European Commission) and stand-alone damages claims 
(where the infringement has yet to be proven).
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5 What relief may be sought in class proceedings?

GLOs and representative claims
There is, in principle, no limit to the types of relief available save for 
those under the general law. Although punitive or exemplary damages 
are, in principle, allowed, they are exceptionally rare under English law.

Competition Act 1998
Section 47A(3) of the Act allows for both money damages and injunc-
tive relief. Notably, an injunction granted by the CAT now takes effect 
and is enforceable as if it were granted by the High Court (section 
47D(1) of the Act). Exemplary damages are not permitted (section 
47C(1) of the Act).

6 Is there a process for consolidating multiple class action 
filings?

GLOs
A list of all GLOs is maintained and published by the English Court 
(www.gov.uk/guidance/group-litigation-orders#list-of-all-group-
litigation-orders).

Individual GLOs may also specifically include provision for how 
they are to be publicised.

The Practice Direction to CPR 19 also encourages lawyers acting 
for a party that is considering applying for a GLO to consult the Law 
Society’s Multi-Party Action Information Service before doing so.

Once a GLO has been made, a group register is established on 
which details are recorded of the cases that are to be subject to the GLO. 
The court may also make an order that, from a specified date, all claims 
raising one or more of the GLO issues must be started in that court. 
However, the Practice Direction makes clear that failure to commence 
such a claim in the correct court will not invalidate it. Instead the claim 
should subsequently be transferred to the correct court.

The courts also have general powers under CPR 3.1 to consolidate 
proceedings or to try multiple claims together.

7 How is a class action initiated?

GLOs
GLOs can be made either on the court’s initiative or on application by 
a claimant or defendant. The Practice Direction to CPR 19 states that 
certain preliminary steps should be taken, including consulting the 
Law Society’s Multi-Party Action Information Service to obtain infor-
mation about other cases giving rise to issues to be covered by the pro-
posed GLO.

Before making an application for a GLO, prospective claimants 
will often have their solicitors form a solicitors’ group, from which one 
solicitor is chosen to take the lead in making the application. While the 
application can be made by one solicitor, each claimant seeking to have 
its claim included in the GLO will need to issue its own claim using its 
own claim form.

The application may be made at any time before or after any rel-
evant claims have been issued, and should be made using the general 
procedure under CPR 23. The application should include (among other 
things) the number and nature of claims already issued, the number of 
parties likely to be involved and the common issues of fact or law that 
are likely to arise in the litigation.

The GLO will specify the common or related issues of fact or law 
it covers so as to identify the existing and (potentially) future claims 
to be managed as a group under the order. The individual claims will 
be listed on a register for that GLO. Depending on the court’s direc-
tions, new claims issued after the GLO is made which raise one or more 
of the issues under the GLO, will usually be added to its register of 
claims. There is no cap on the number of claimants that can be added 
to the register.

The GLO effectively means that all claims currently or subse-
quently listed on the register for that GLO will be managed collectively 
by the court. It is usual for a lead solicitor to bring the action on behalf of 
all of those on the register through the duration of the case. Often, the 
court will order that one or more of the claims on the register proceed as 
test claims. Generally, any case management directions or judgments 
given in relation to a GLO issue will be binding on all other parties on 
the register for that GLO.

Representative claims
Where a party wishes to act as a representative for other people who 
have the same interest in a claim, it can indicate this in its claim form.

It is not necessary for those represented to be named as parties to 
the proceedings, nor is it necessary for the person purporting to act as a 
representative to have the authority of those it represents, provided the 
‘same interest’ test is met (Independiente Ltd and Others v Music Trading 
[2003] EWHC 470).

Subject to certain exceptions, below, the permission of the court 
is not required for a claim to be pursued by a representative party 
(CPR 19.6). However, the court can intervene, either on its own initia-
tive or following application by another party to the claim, and direct 
that a person cannot act as a representative. A court can also order that 
existing claims continue under a representative party.

The court’s permission is required to act as a representative where 
the claim concerns the estate of a deceased person, property subject to 
trust, or the meaning of a document, and the people whom the repre-
sentative is to represent have not been born, cannot be found or cannot 
easily be ascertained (CPR 19.7).

The minimum number of persons required to have the ‘same inter-
est’, and therefore for the claim to continue as a representative action, 
is two. There is, in principle, no maximum number of parties that can 
potentially be represented. However, it is clear that the class of par-
ties to be represented must be sufficiently ascertainable, although it 
may fluctuate.

Where a claim is continuing under a representative party, the day-
to-day management and decisions on the running of the case will be 
taken by the representative. Unlike a GLO, it is possible for persons who 
are represented to take no active part in the litigation where they are not 
named parties to the claim. A represented person who is not a party to 
the claim and plays no active role is unlikely to be subject to disclosure 
obligations or costs risks.

Competition Act 1998
Collective proceedings are commenced by sending a collective pro-
ceedings claim form to the CAT-appointed registrar. The claim form 
should include, among other things, a description of the proposed class, 
an estimate of the number of class members and a concise statement of 
the relevant facts and law relied upon and the relief sought (CAT Rules 
of Procedure, rule 75).

The CAT will then hold a case management conference to give 
directions for the conduct of the application for a collective proceed-
ings order (CPO) and ultimately determine the application having 
heard the parties (CAT Rules of Procedure, rules 76 and 77).

8 What are the standing requirements for a class action?

GLOs and representative claims
As with any legal action, where a claim is subject to a GLO or is being 
brought by a representative party, the claimant must show that it has a 
cause of action. To be added to the register of claims for a specific GLO 
an issued claim must give rise to the ‘common or related issues of fact 
and law’ specific to that GLO.

The test for a claim to proceed by a representative party is that 
those represented must have the ‘same interest in a claim’.

Competition Act 1998
The CAT may make a CPO if it considers the proposed class representa-
tive is capable of acting in that capacity, and the claims raise the same, 
similar or related issues of fact or law and are suitable to be brought 
in collective proceedings (section 47B(5) of the Act and rule 77 of the 
CAT Rules of Procedure). A collective proceeding order must include 
authorisations for the person bringing the proceedings to act as a rep-
resentative, a description of the class of persons, and whether the pro-
ceedings will be opt-in or opt-out (section 47B(7) of the Act).

A representative may be a claimant (an individual or a business) 
who has suffered loss or a representative body, for example, a trade 
association. However, the CAT must consider it ‘just and reasonable 
for that person to act as a representative’ (section 47B(8)(b) of the Act).

Rule 78 of the CAT Rules of Procedure provides a list of the rele-
vant factors for authorising a class representative. Those factors include 
whether the representative would ‘fairly and adequately act in the 
interests of the class members’, whether the representative has a ‘mate-
rial interest that is in conflict with the interests of the class members’, 
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whether the representative would be able ‘to pay the defendant’s recov-
erable costs if ordered to do so’ and if the proposed representative is not 
a class member, whether it is a pre-existing body. Paragraph 6.30 of the 
Guide to Proceedings provides further practical guidance and suggests 
that the CAT will consider whether the proposed class representative 
is competent to manage what is likely to be a large and complex piece 
of litigation.

9 Do members of a class have to opt in or opt out of the 
action? Are class members notified that an action has been 
commenced on their behalf and, if so, how?

GLOs
For a claimant to have its claim managed under a potential or existing 
GLO, it needs first to issue a claim form for its individual claim. In that 
sense, GLOs provide an opt-in regime as each individual claimant must 
consciously take steps to bring a claim to court. There is no mechanism 
to bind individuals who may be unaware that they have a claim or who 
may not want to bring a claim.

While the court can, on its own initiative, direct particular claims to 
be managed under a GLO, a party can make an application for its claim 
to be removed.

Representative claims
It is not necessary for those represented to be named as parties to 
the proceedings, nor is it necessary for the representative party to 
have the authority of those it represents to act as their representative 
(Independiente Ltd and Others v Music Trading [2003] EWHC 470).

Competition Act 1998
The CAT will state whether any collective proceedings will be opt-
in or opt-out (section 47B(7)(c) of the Act). The class representative 
must give notice of the CPO to class members in a form and manner 
approved by the CAT (CAT Rules of Procedure, rule 81). The notice 
must set out in straightforward terms how class members opt in or opt 
out of proceedings (Guide to Proceedings, paragraph 6.59).

The CPO will specify a time by which class members must opt in or 
opt out of the collective proceedings. After that date, the permission of 
the CAT will be required (CAT Rules of Procedure, rule 82). The class 
representative must maintain a register of class members who have 
opted in or out of the proceedings. That register will be available on 
request to the CAT, any defendant and such other person as the CAT 
may direct (CAT Rules of Procedure, rule 83).

10 What are the requirements for a case to be filed as a class 
action?

GLOs
There is no minimum number of claims required for a GLO to be made.

Each individual claimant under the GLO must issue its own claim 
form. The court may give directions about the form of pleadings for 
claims covered by the GLO. In particular, the court may direct that the 
claimants serve group particulars of claim, setting out the claims of all 
of the claimants on the register for that GLO. Group particulars of claim 
will usually contain general allegations relating to all of the claims and 
a schedule specifying which of the general allegations are relied on by, 
and any specific facts relevant to, each claimant.

Often, the specific facts relating to each claimant on the group reg-
ister will be obtained using a questionnaire which has been approved by 
the court managing the GLO.

Representative claims
For a claim to proceed by representative party, the persons to be repre-
sented must have the same interest in the claim.

Competition Act 1998
Collective proceedings may be brought by combining two or more 
claims (section 47B of the Act). Collective proceedings may be com-
menced by a person who proposes to be a representative, but may only 
be continued if the CAT makes a CPO (section 47B(4) of the Act).

There is no requirement that all of the claims should be against 
all of the defendants in collective proceedings (section 47B(3)(b) of 
the Act).

11 How does a court determine whether the case qualifies for a 
collective or class action?

GLOs
The court will usually deal with any application for a GLO at an oral 
hearing. The court has a discretion as to whether to order a GLO or to 
add a particular claim to an existing GLO and, frequently, exercises that 
discretion against making a GLO.

A GLO can be made only with the consent of the relevant head of 
the particular court division in which it would be made. To obtain the 
consent, the judge considering a GLO must, either before or after hear-
ing the application, provide the relevant documentation, together with 
a written statement as to why a GLO is desirable.

Where the court makes a GLO on its own initiative, it is still 
required to obtain this consent.

Representative claims
Unless the claim falls within the category for which the court’s permis-
sion is expressly required, a party can commence a representative claim 
without the permission of the court by indicating on the claim form that 
it is acting as a representative. However, the court can intervene once a 
claim has been issued and direct that a person cannot act as a represent-
ative. The test to be satisfied for a claim to proceed by a representative 
party is that the parties to be represented must have the same interest in 
the claim. In general terms the test is strict and is considered more dif-
ficult to satisfy than that for a GLO. For example, in Emerald Supplies Ltd 
and another v British Airways plc [2010] EWCA Civ 1284 the court held 
that the persons represented needed to have the same interest at every 
stage of the proceedings, not just at the end point of the judgment.

Competition Act 1998
The CAT may make a CPO if it considers the proposed class representa-
tive is capable of acting in that capacity, and the claims raise the same, 
similar or related issues of fact or law and are suitable to be brought in 
collective proceedings (section 47B(5) of the Act and rule 77 of the CAT 
Rules of Procedure). A person may be authorised to act as a representa-
tive whether or not that person is a class member, but only if the CAT 
considers it ‘just and reasonable’.

The CAT will assess, among other things, the ‘strength of the 
claims’ when determining whether the collective proceedings should be 
opt-in or opt-out (CAT Rules of Procedure, rule 79(3)(a)). However, this 
does not amount to a full ‘merits assessment’ (Guide to Proceedings, 
paragraph 6.39).

The decision on whether to make a CPO will ordinarily be made 
after an oral hearing.

12 How does discovery work in class actions?

GLOs and representative claims
The courts have significant flexibility in how disclosure (ie, discovery) is 
to be managed. However, amendments to the CPR in April 2013 made 
clear that ‘standard disclosure’ (pursuant to which each party must con-
duct a reasonable search for documents on which it relies, documents 
that harm its own case and documents that assist the other party’s case) 
would no longer be considered the default position. Instead, the courts 
have been encouraged to make orders for disclosure that are more 
closely tailored to the needs of the particular case.

This flexibility is particularly suited to multi-party litigation 
given the practical difficulties associated with disclosure from multi-
ple parties.

In litigation under a GLO, unless the court orders otherwise, dis-
closure of any document relating to the issues covered by the GLO by 
a party to a claim on the register of a GLO is considered to be disclo-
sure of that document to all parties to current and future claims on that 
GLO register.

In litigation brought or defended by a representative party, only 
those who are named parties to the claim (as opposed to those who are 
represented but are not named parties) will be treated as parties for the 
purposes of providing disclosure.

Competition Act 1998
When giving directions for the conduct of an application for a CPO, the 
CAT will include provision for any evidence it considers necessary for 
the determination of that application.
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Update and trends

On 23 June 2016 the UK electorate voted to leave the European Union. 
The formal mechanism for withdrawal has yet to have been agreed. For 
the time being, the UK remains a full member of the European Union. 
However, if the UK does eventually leave, any effect on competition law 
in England and Wales (and therefore on opt-out and opt-in claims in the 
CAT) would depend upon the terms of any agreement between the UK 
government and the EU following the exit procedure pursuant to article 
50 of the Lisbon Treaty.  

While competition law in England and Wales is closely modelled on 
EU competition law, it is set out in primary domestic legislation, includ-
ing in the Act. Private actions brought before the CAT for breaches 
of UK competition law on an opt-out or opt-in basis pursuant to the 
Consumer Rights Act 2015 are therefore unlikely to be greatly affected. 
For example, claims brought before the CAT would usually be framed 
as a breach of section 1 or section 18 of the Act and not as a breach of 
the EU equivalent provisions (article 101 and 102 of the Treaty on the 
Functioning of the European Union) or at least not only as a breach of 
the EU equivalent provisions. Accordingly, ‘Brexit’ would be unlikely to 
impact the bringing of opt-out or opt-in proceedings before the CAT on 

a stand-alone basis for breaches of UK competition law or on a follow-
on basis from a decision of the UK Competition and Markets Authority. 

The ability to bring follow-on damages claims before the CAT 
where the infringement has been established by the European 
Commission (as in the above mentioned MasterCard case), rather 
than the UK Competition and Markets Authority, could be affected 
depending on the terms of the UK’s exit. Currently the CAT follows EU 
decisions and the EC guidelines. If the UK opts for an EEA option (like 
Norway) this is unlikely to change significantly. However, if the UK opts 
for an alternative ‘full’ exit (as is currently envisaged) it is uncertain to 
what extent the courts of England and Wales would have any regard to 
European Commission decisions or would follow judgments or findings 
of the EU courts or EU member state competition agencies. The UK 
would likely continue to coordinate enforcement action for breach of 
competition law with the European Commission and relevant EU mem-
ber state competition agencies and have regard to (but not be bound by) 
EU court decisions. 

It should be noted that any exit from the EU will not alter the collec-
tive action procedures pursuant to CPR 19.

The possible scope of disclosure in respect of the main claim is not 
specifically a relevant factor to be considered by the CAT when making 
a CPO.

The CAT has powers to order, on any terms it thinks fit, that dis-
closure be given by any party to the collective proceedings to any other 
party, by the class representative to any or all represented persons and 
by any represented person to any other represented person, the class 
representative or the defendant (CAT Rules of Procedure, rule 89).

13 Describe the process and requirements for approval of a 
class-action settlement.

GLOs and representative claims
Subject to certain specific exceptions, parties do not require the court’s 
approval of any settlement that may be reached, although steps must 
be taken to inform the court and end the litigation.

The exceptions include claims conducted by a representative party 
under CPR 19.7 where not all of the represented parties can be ascer-
tained and the claim concerns the estate of a deceased person, property 
subject to trust or the meaning of a document. In such cases, the court’s 
approval is required for the claim to be settled.

Where a claim to be settled is a test claim under a GLO, the court’s 
approval is still not required and another claim on the register for that 
GLO will generally be substituted to proceed as the test claim.

Competition Act 1998
CAT approval must be obtained for ‘collective settlements’ where a 
CPO has been made and the CAT has specified that the proceedings 
are opt-out (section 49A of the Act). An application for approval of a 
proposed settlement must be made to the CAT by the representative. 
The representative and the defendant must provide agreed details of 
the claims to be settled and the proposed terms of the settlement.

The CAT will approve the collective settlement only if it is satisfied 
that the terms are ‘just and reasonable’ (section 49A(5) of the Act). If 
the period for opt-out (or, for those domiciled outside the jurisdiction, 
opt-in) has expired, the approved collective settlement will be bind-
ing on all those who are domiciled in the United Kingdom at the time 
specified by the CAT; fall within the class described in the collective 
proceedings; and have not opted out of the proceedings. The approved 
collective settlement will also be binding on those domiciled outside 
the jurisdiction who have opted in.

A collective settlement is not binding upon a person who opts out 
by the time specified by the CAT, or a person who is not domiciled in 
the United Kingdom at the time specified by the CAT and does not 
expressly opt in to the proceedings or settlement.

Where a CPO has not been made, the CAT may still make a collec-
tive settlement if the settlement is proposed by a person who is capable 
of acting as the settlement representative (section 49B of the Act). This 
may be relevant if the parties are at an early stage of the litigation.

Rule 94 of CAT Rules of Procedure and paragraphs 6.102 to 6.105 
of the Guide to Proceedings provide additional guidance.

14 May class members object to a settlement? How?

GLOs
Because the settlement of one particular claim under a GLO will not 
be binding in respect of any other claim, there is no basis for any other 
party to object.

Representative claims
Where a represented party is the subject of a settlement agreement, 
there is no mechanism to object. However, for representations under 
CPR 19.7, protection is provided by the need for court approval of 
the settlement.

Competition Act 1998
In cases with a CPO there appears no way of challenging a settlement 
order once made but parties may opt out of any settlement, provided 
they do so by a date specified by the CAT. For parties domiciled outside 
the UK, the settlement will, in any event, not be binding unless they 
specifically opt in.

Where a collective settlement order is made prior to a CPO, the 
CAT may vary or revoke the collective settlement order on its own ini-
tiative or on the application of a class member or party (CAT Rules of 
Procedure, rule 96(17)).

15 What is the preclusive effect of a final judgment in a class 
action?

GLOs
Unless the court orders otherwise, a judgment in a claim on the group 
register that relates to an issue under the GLO will be binding on the 
parties to all other claims that are on the register for that GLO at the 
time the judgment is given. The court may give directions on the extent 
to which the judgment is binding on parties to any claim which is sub-
sequently entered on the register for the GLO.

Representative claims
A judgment given in a representative action under CPR 19.6 is binding 
on all persons represented in the claim, unless the court orders other-
wise. Importantly, the court’s permission is required for the judgment 
to be enforced by or against a person who is not a party to the claim.

Competition Act 1998
Where a CPO has been made by the CAT, the judgment will bind all 
represented persons unless specified otherwise (rules 81(2)(d) and 
91(1) of the CAT Rules of Procedure). It should be remembered that 
a judgment in opt-out proceedings will be binding on potential class 
members domiciled outside the UK only where they have specifically 
opted in.
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16 What type of appellate review is available with respect to class 
action decisions?

GLOs and representative claims
Generally parties do not have an absolute right to appeal judgments of 
the courts and must seek permission to do so. Permission may be sought 
from the judge that gave the judgment being appealed or directly from 
the Court of Appeal.

For GLOs, where a party was entered on the register for the GLO 
after the judgment or order was made, it cannot apply for it to be set 
aside, varied or stayed and cannot appeal. It can, however, apply to the 
court for an order that the judgment or order is not binding.

Competition Act 1998
Pursuant to section 49 of the Act the representative (but not an indi-
vidual class member) or defendant may appeal the decision of the CAT 
to award damages or to grant an injunction, to the Court of Appeal. An 
appeal requires either the permission of the CAT or the Court of Appeal.

Paragraph 6.92 of the Guide to Proceedings makes clear that there 
is no statutory provision for appeals against the CAT’s decision on 
an application for a CPO (this would have to be done by way of judi-
cial review).

17 What role do regulators play in connection with class actions?

Competition Act 1998
Regulators have not previously brought collective actions in the CAT. 
Under the old section 47B of the Act, only a ‘specified body’ had the right 
to bring collective proceedings in the CAT. The Consumer Association, 
Which?, was the only organisation to obtain the status enabling it to 
bring opt-in proceedings under the Specified Body (Consumer Claims) 
Order 2005 (SI 2005/2365). 

The Act now permits anyone (rather than just a specified body) to 
bring collective proceedings, provided that person is a suitable class 
representative. It remains to be seen if under the new opt-out system 
regulators choose to become involved in collective actions.

18 What role does arbitration play in class actions? Can 
arbitration clauses lawfully contain class-action waivers?

GLOs and representative claims
The opt-in nature of collective actions in England and Wales means that 
if a party participates in a court collective action in breach of an arbitra-
tion clause, the arbitration clause will almost certainly be enforced.

Arbitration tribunals have no power to consolidate proceedings 
in the absence of the consent of the parties. Therefore, to the extent 
collective actions are permitted within arbitration at all, it is on an opt-
in basis.

Competition Act 1998
It is difficult to see how a claim could be brought under the Act that 
would breach an arbitration clause. A class action waiver would have 
little purpose in this context.

19 What are the rules regarding contingency fee agreements for 
plaintiffs’ lawyers in a class action?

GLOs and representative claims
CPR 19 does not contain any specific rules or restrictions in relation to 
contingency fee agreements in collective actions.

The general position is that claimants’ lawyers are permitted to work 
on a contingency fee basis but subject to relatively strict limitations.

English law also allows (subject to certain limitations) the use of 
‘conditional fee arrangements’ where a lawyer will receive a specified 
uplift on fees depending on the outcome of the case.

Competition Act 1998
A claimant’s lawyers cannot operate on a contingency fee basis for opt-
out collective proceedings. However, contingency fee arrangements 
can be used for opt-in collective proceedings (section 47C(8) of the Act).

Conditional fee arrangements (allowing a set percentage uplift on 
fees depending on the outcome) appear to be allowed for both opt-in 
and opt-out collective proceedings.

20 What are the rules regarding a losing party’s obligation to pay 
the prevailing party’s attorneys’ fees and litigation costs in a 
class action?

GLOs and representative claims
The courts have a discretion to order that one party pay some or all of 
another party’s costs of the litigation. The general rule is that it will be 
the losing party that has to pay the costs of the successful party.

There are specific rules for cases under GLOs which distinguish 
between ‘individual costs’ (those incurred in relation to an individual 
claim) and ‘common costs’ (those incurred on the GLO issues includ-
ing, for example, the costs incurred proceeding a test claim). In general, 
an order for costs against group litigants imposes several liability for an 
equal proportion of common costs. In addition to any liability to pay the 
receiving party, a group litigant who is the paying party will be liable for 
the individual costs of its claim, and an equal proportion of the com-
mon costs.

Competition Act 1998
The ‘loser pays’ principle applies to collective proceedings under 
the Act.

Rule 98 of the CAT Rules of Procedure provides that in opt-out 
collective proceedings costs may be awarded to, or against, the class 
representative, but may not be awarded to or against those represented 
except in certain circumstances. In particular, costs associated with an 
individual class member issue may be awarded to or against the par-
ticular individual represented.

21 Is third-party funding of class actions permitted?

GLOs and representative claims
Third-party litigation funding is permitted.
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Competition Act 1998
Third-party litigation funding is permitted for collective proceedings 
(both opt-in and opt-out) before the CAT, for example, the claim being 
brought against MasterCard is being funded by Gerchen Keller Capital 
LLC, which it is reported is providing up to £40 million to finance the 
litigation. There appears to be no restriction on the return for such 
funding being based on the level of damages awarded. 

22 Can plaintiffs sell their claim to another party?

GLOs and representative claims
CPR 19 does not contain any specific prohibitions. Claims may be 
assigned in accordance with the provisions of English law relevant to 
assignments of rights of action.

Competition Act 1998
Neither the amended Competition Act nor the CAT Rules of Procedure 
restrict the sale of claims.

23 If distribution of compensation to class members is 
problematic, what happens to the award?

GLOs and representative claims
Since GLOs are opt-in (and not opt-out), all of the claimants are iden-
tifiable and have knowledge of the collective proceedings. Similarly, 

representative claims require the class of represented parties to be 
clearly ascertainable and defined. Accordingly, there is unlikely to be a 
scenario where there are undistributed damages since the award will be 
reflective of the harm done to the number of individuals who opted in 
to the proceedings. However, should there ever be unclaimed damages 
these will be paid to the Access to Justice Foundation.

Competition Act 1998
Where the CAT makes an award in opt-out collective proceedings, any 
damages not claimed by the represented persons within the specified 
period must be paid to charity (section 47C(5) of the Act). The CAT may 
also order that unclaimed damages may instead be paid to the repre-
sentative in respect of costs or expenses incurred in connection with the 
proceedings (section 47C(6) of the Act). However, it should be noted 
that in collective settlements, it is possible for any undistributed settle-
ment sums to revert back to the defendant (footnote to paragraph 6.88 
of the Guide to Proceedings).

Separately, where an aggregate award of damages suffered by the 
class as a whole has been made, the CAT will give directions for assess-
ing the amount of damages that may be claimed by each class member. 
This may include a method or formula for quantification or the appoint-
ment of an independent third party to determine the quantification of 
damages (CAT Rules of Procedure, rule 92).
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France
Céline Lustin-Le Core
EBA Endrös-Baum Associés

1 Outline the organisation of your court system as it relates 
to collective actions. In which courts may class actions be 
brought?

The introduction of the class action in French law through the ‘Hamon 
Law’ is very recent, dating back to March 2014, and may be considered 
a ‘small procedural revolution’ in France.

The consideration of a possible introduction of this type of pro-
ceeding in French legislation began as early as 2005, when the first 
committee, formed in order to improve legislation so that class actions 
could be brought before French courts, began to work on the subject.

However, it took almost nine years for French lawmakers to issue 
the law consecrating class actions; known as the ‘Loi Hamon’ (Hamon 
Law), it was passed on 17 March 2014 (Law No. 2014-344).

Later that year, in September 2014, a decree was introduced 
aimed at implementing the Hamon Law (Decree No. 2014-1081, 
24 September 2014). On 31 December 2014, the remaining questions 
for the implementation of the Hamon Law were addressed in a circular 
(JUSC 1421594).

French lawmakers first chose to introduce class action into French 
law ‘through the back door’ by only adding a small specific chapter to 
the French Consumer Code (Chapter III, Title II, Book IV, now Book 
VI since the French Government’s Ordinance No. 2016-301 dated 
14 March 2016 modified the Consumer Code and the numbering of 
its articles) and an article to the Judiciary Organisation Code (article 
L211-15) dedicated to this new kind of action, instead of choosing to 
create a new part of the French Code of Civil Procedure, consecrating 
this new type of procedure.

As a consequence of this choice, the scope of the class actions was 
initially very limited, as the class actions provided for within this whole 
process were only open to 15 consumer associations approved on a 
national scale and to the damages resulting from the sales of goods, 
service supply or anticompetitive practice.

Things have moved on since the class action was introduced by 
article 184 of Law No. 2016-41 of 26 January 2016 in the French health 
system and in the French Health Code (articles L1143-1 to L1143-22, 
R1143-1 to R1143-14 and R1526-1) and was potentially extended to 486 
health user-approved associations. Indeed, this law, which was vali-
dated by the constitutional council allows the 486 existing health user-
approved French associations to take legal action before French courts 
in health matters. On 26 September 2016, Decree No. 2016-1249 was 
introduced implementing Law No. 2016-41 of 26 January 2016. Since 
this decree entered into force, class actions in the health field may be 
brought before the administrative (articles R1143-1 of the Public Health 
Code and R 779-11 of the Code of Administrative Justice) and judici-
ary (civil) courts (article 862-2, 905 and 1575 of the French Code of 
Civil Procedure).

Regarding the jurisdiction competent to state on this new type 
of action, French lawmakers decided not to create a new category of 
judges who would be in charge of class actions, but rather decided that 
the general jurisdiction competent for civil commercial and adminis-
trative litigation would also be competent for class actions.

According to article L211-15 of the Judiciary Organisation Code, the 
Tribunal de Grande Instance (high court) is the ratione materiae com-
petent judge for class actions in the consumer field. 

In the health field, according to article R1143-1 of the Public 
Health Code, class action may be introduced before the French civil 

or administrative court depending on the competent jurisdiction. The 
rationae materiae competent judge is dependent on the person of the 
defendant. Whenever the defendant is a public entity, then the ratio-
nae competent judge will be the administrative court. Consequently 
there is no material specialisation of judiciary courts and the user-
approved associations could introduce their actions before the high 
court or before the administrative court when the liability of a hospital 
or a public institution is concerned.

Regarding territorial competence, the effective competent juris-
diction is the high court of the place where the professional, defendant 
in the procedure, resides. If he or she does not reside in France or if 
he or she does not have a place of residence, the Paris High Court is 
designated as the effective tribunal. Consequently, without any court’s 
specialisation, there are 206 courts that are potentially competent for 
health class actions in the French territory (42 administrative courts, 
164 high courts).

Nevertheless, class actions remain above all a specific means of 
action and a specific procedure established to facilitate the work of the 
judge and of the plaintiffs concerned, insofar as the judge has only one 
file to deal with instead of multiple files.

2 How common are class actions in your jurisdiction? What has 
been the recent attitude of lawmakers and the judiciary to 
class actions?

As already mentioned, for the consumer field the class action pro-
cedure was first introduced in French law on 17 March 2014 (Law 
2014-344), whereas the decree pertaining to the application of the 
Hamon Law is two years old (24 September 2014) and the circular for 
the remaining questions regarding the law was published in December 
2014 (JUSC 1421594).

In the health field, it must be underlined that Law No. 2016-41 
of 26 January 2016 was only recently implemented by Decree No. 
2016-1249, which first entered into force on 26 September 2016. 

As the laws authorising class actions are very recent, the govern-
ment’s report to the parliament regarding the application of this new 
legislation has yet to be issued, and our jurisdictions have not been 
confronted with many class actions so far. The first one was filed on 
1 October 2014. Since then, very few class actions have been filed.

In the consumer field, on 30 September 2016, only seven class 
actions had been introduced in France in two years, out of which six 
class actions are still pending in France: three class actions before the 
High Court of Nanterre, one class action before the High Court of Paris, 
one class action before the High Court of Vannes, one class action 
before the High Court of Versailles and one class action before the Paris 
Court of Appeal. Three of these proceedings concern landlord–tenant 
relationship matters, one concerns financial matters (bank), one con-
cerns automotive matters, one concerns property matters (ownership 
of land or a mobile home) and one concerns electronic communica-
tion networks. A class action introduced on 14 October 2014 before the 
High Court of Paris against the social housing landlord ‘Paris-habitat’ 
relative to rental charges was finally settled on 19 May 2015 

It must be underlined that the only class action now pending before 
the Paris Court of Appeal was declared inadmissible in first instance by 
the Paris High Court and was thus dismissed because the class action 
brought by the user association CNL was only concerning four indi-
vidual cases that were thus considered by the Paris High Court as not 
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representative for the 200,000 social housing units managed by the 
social-housing Landlord ‘3F’.

As this regulation is very new and innovative, the French judici-
ary are not yet used to this kind of proceeding and it will take time to 
acquire the necessary experience to assess the situation and to draw 
conclusions on the application of this new law. Nevertheless it must 
be stated that these first proceedings have a long duration, as only one 
first instance-decision was rendered after two years. It has also to be 
noted that only a few proceedings have been introduced until today, 
showing that the new French class action system is not as efficient as 
expected. Finally it must be underlined that the first decision rendered 
is a dismissal, and that the question of the admissibility of the claim 
was subject to a very strict and rigorous control of the Paris High Court. 

In the health field where Decree No. 2016-1249, implement-
ing Law No. 2016-41of 26 January 2016, first entered into force on 
26 September 2016, a first class action is soon to be introduced by 
health user-approved associations relative to the Depakine medication 
which caused autistic disorders in many children whose mothers took 
this treatment during their pregnancy. More than 14,000 women who 
took the medicine between 2007 and 2014 are potentially affected by 
this new class action. However, this form of class action will probably 
be a success because it emerged as a result of pharmaceutical scandals, 
for example the Mediator scandal. 

3 What is the legal basis for class actions? Is it derived from 
statute or case law?

As mentioned before, class actions were introduced through the 
Hamon Law dated 17 March 2014 (Law 2014-344), and the Decree 
dated 24 September 2014 pertaining to the application of the Hamon 
Law. The second legal basis for class actions was introduced by article 
184 of Law No. 2016-41 relative to the modernisation of the health sys-
tem and Decree No. 2016-1249 dated 26 September 2016 implement-
ing this new Law and extending class actions to the health field. 

Hence, class actions are derived from statute law which is consid-
ered in France as the primary and most notable basis for class actions.

4 What types of claims may be filed as class actions?
Consumption and health are the only fields dealing with actual 
class actions.

In the consumption field, in France, as in other countries, collec-
tive actions aim to obtain compensation for individual and patrimonial 
damages resulting from material damage suffered by several consum-
ers placed in an identical or similar situation, and damage incurred as 
a result of a contractual or legal breach by one or more of the same pro-
fessionals (article L623-1 of the Consumer Code).

This new type of action is reserved for consumers, as only 
claims regarding consumer litigations may be filed as class actions. 
Consumer litigation concerns consumers and the disputes they have 
with professionals.

What matters here is the definition of a ‘consumer’. In this 
respect, the Hamon Law added a new preliminary article to the French 
Consumer Code that defines the consumer as ‘any natural person 
who is acting for purposes which are outside his trade, business, craft 
or profession’.

This definition corresponds to the transposition of Directive 
2011/83 of the European Parliament and of the Council of 25 October 
2011 (article 2 definitions).

According to article L623-1 of the French Consumer Code, this pro-
ceeding is limited to the damages resulting from:
• the sale of goods or services supplied; or
• anticompetitive practice in the meaning of Title II Book IV of the 

French Commercial Code, or of articles 101 and 102 of the Treaty 
on the Functioning of the European Union.

The innovative aspect of article 184 of Law No. 2016-41 of 26 January 
2016 that introduces class action in the Public Health Code is that the 
application field is very broad. Article L1143-1 of the public Health 
Code provides that a health user-approved association may bring an 
action in order to obtain compensation for the individual damage suf-
fered by health users being in an identical or similar situation caused by 
a breach of its legal obligations or a failure to fulfil its legal obligations 
by a producer, supplier or a service provider producing, supplying or 

providing services relative to the products mentioned under point II of 
article L5311-1 of the Public Health Code.

Nevertheless article L5311-1 of the Public Health Code provides a 
very large field of application. Indeed it includes ‘human sanitary prod-
ucts and cosmetic products’, which means that medicine, and essential 
oils, cosmetics and tattoo products are included in the application field 
of potential class actions. 

Bills are currently being presented in order to extend the applica-
tion of class actions to other fields such as discrimination, environment 
or personal data. A bill named ‘Justice of the XXI Century’ regarding 
the extent of class actions to discrimination, personal data and environ-
ment matters was voted by the National Assembly on 24 May 2016. A 
subsequent vote by the Senate, as well as a second vote by the National 
Assembly, are necessary before these bills can become law.

In the field of crime, some collective actions may be filed before the 
criminal court by a registered association. This type of action before 
the criminal court already existed before the Hamon Law entered into 
force, but remains very rare and limited. Only a group of victims can 
form actions and only for certain crimes listed in articles 2-1 to 2-21 of 
the French Code of Criminal Proceedings. According to these articles, 
a registered association may launch a collective civil action within 
a criminal proceeding. The collective action must be launched by a 
duly registered non-profit association (according to the French Law 
of 1901) whose articles of association aim at combating certain types 
of crime and helping certain kinds of victims. As mentioned, this type 
of collective action is strictly limited to the crimes listed in the French 
Procedural Code, whereas over the years the lawmakers progressively 
extended the list of crimes for which a collective action is possible.

5 What relief may be sought in class proceedings?
In the consumer field, according to article L623-2 of the French 
Consumer Code: ‘The class action can only deal with the compensa-
tion of pecuniary damages resulting from material damages suffered 
by consumers’.

Throughout the steps of the French class action proceeding, the 
professional involved is first held responsible for the damage and then 
asked to repair his or her wrong in a pecuniary way. The money dam-
ages can be either given to the association representing the class or 
to the consumers themselves. The judge decides whether the money 
is directly (by the professional) or indirectly (using the association) 
handed to the victims.

Furthermore, the judge may also order a reparation in kind 
(article L623-6 Consumer Code) if he or she thinks it is better adapted 
to the situation if it is possible and also accepted by the consumer. He or 
she will then further define the conditions of this reparation in kind by 
the professional. However, this reparation in kind may be excluded if it 
generates disproportionate costs for the professional.

Victims can seek money damages by just joining the group 
(Consumer Code, articles L623-8 and L623-9), while no punitive dam-
ages may be sought. Only the material damages suffered by the victims 
can be reimbursed.

In the health field, according to article L 1143-2, paragraph 2 of 
the Public Health Code: ‘The judge determines the personal injuries 
to be remedied suffered by health users constituting the group defined 
by him’.

Unlike the consumer’s class action which only repairs the financial 
damages suffered by the consumers being in an identical or similar 
situation caused by a breach of its legal obligation by a professional, the 
‘class action in the health field’ provides a compensation for the per-
sonal physical injury suffered by health users being in an identical or 
similar situation caused by a breach of its legal obligations or a failure 
to fulfil its legal obligations by a producer, supplier or a service provider 
producing, supplying or providing services relative to the products 
mentioned under point II of article L5311-1 of the Public Health Code.

6 Is there a process for consolidating multiple class action 
filings?

No process for consolidating multiple class action filings is provided for 
in the Hamon Law or by Law No. 2016-41 of 26 January 2016. However, 
an association may voluntarily join another pending proceeding, 
whereas the judge has no obligation to join the different proceedings.

Furthermore, when a judgment is rendered on a claim brought up 
using a class action, the decision applies to every association, even the 
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ones that did not file the complaint). Also, associations are considered 
interchangeable in a proceeding; an association may ask the judge to 
be allowed to ‘step in the right’ of another association in a proceeding if 
the latter encounters a lack of funding (see article L623-31 of the French 
Consumer Code and article L1143-19 of the Public Health Code).

7 How is a class action initiated?
A class action is initiated by a duly registered consumer or health user 
association which issues a summons before the competent jurisdic-
tion (high court or administrative court) of the place of residence of 
the defendant, which is served by a bailiff or by the secretary of the 
administrative court on the professional concerned. If there are several 
defendants, the association has the choice between the different places 
of residence of the defendants and is thus able to choose a jurisdiction.

As usual under French law, the parties are not required to provide a 
notice with opportunity to cure prior to filing the complaint.

Furthermore, as usual, before the high court and before the admin-
istrative court the registered consumer association and the registered 
health users association has to be represented by a lawyer, whose name 
must be mentioned in the summons served by the bailiff on the con-
cerned professional (defendant).

8 What are the standing requirements for a class action?
A class action in France is ruled by very restrictive subjective condi-
tions, in particular regarding the entitlement to act or standing: a class 
action may only be brought by a duly registered consumer association. 
In order to initiate a class action, an association must be representa-
tive at a national level and approved under articles L811-1 and 811-2 
of the French consumer code or under article L1114-1 of the Public 
Health Code. 

In the consumer field, only 15 associations are approved under this 
article as having the authority to file a collective action.

Among these, three groups can be distinguished: the family group, 
the union group, and the consumer and specialised group. As the pro-
cedures are of substantial financial weight, up to now only certain con-
sumer and specialised associations have been able to file class actions. 

In the health field, class action is open to all health user-approved 
associations (with no requirement of representativeness at a national 
level). However, the number of associations potentially concerned by 
the health class action is more significant than the number of associa-
tions able to file the consumer’s class action. Indeed there are 141 user-
approved associations at a national level and 345 at a regional level. At 
least 486 user-approved associations will have the grade to introduce 
health class actions while only 15 consumers associations have this 
ability due to the Hamon Law. The public authorities’ will is to progres-
sively increase the number of people who have the ability to introduce 
a class action in several fields. 

Consequently, only the consumer association and health user-
approved association (as claimant) and the professional (as defendant) 
may be party to the class action proceeding in France, whereas it has to 
be noted that the consumer or health user-approved association is not 
a legal person. In fact, there is a real substitution between the associa-
tion that is a party to the class action proceeding and the individual per-
son who will later enjoy the benefit of the class action once they make 
themselves known to obtain a compensation.

Furthermore, in order to initiate a class action, the registered 
association must provide evidence for identical cases of victims (two 
cases minimum) and for its recognition as a consumer or health user-
approved association. Before any judgment, the association must 
show, using factual proof, that the professional can be held liable. At 
the same time, the association must substantiate its damage and define 
the adherence criteria of the group. As the action is initiated, it is rel-
evant to mention that no mandate is given to the association by the 
victims. Such mandates are only given after the professional has been 
established as liable.

9 Do members of a class have to opt in or opt out of the 
action? Are class members notified that an action has been 
commenced on their behalf and, if so, how?

In the consumer field, two types of proceedings for this collective 
action are foreseen by the Hamon legislation: the ordinary procedure 
(opt-in system) and the simplified procedure (opt-out system).

Ordinary procedure
On the one hand the Hamon Law created an ordinary procedure (arti-
cles L623-4 to L623-13 of the French Consumer Code) which is close to 
the opt-in procedure.

This procedure requires an active approach on the part of the con-
sumer, who has to take the initiative to join a consumer group identified 
by the judge as the group against which the professional is liable.

During this first step of the proceeding, the judge pronounces on 
the liability of the professional. The judge first establishes the prereq-
uisites to join the group and the time limit to do so. Members of a class 
have to opt in for the action. If the consumer does not join the group, 
then the decision will not apply to him or her.

 The time limit to join the class and ask for money damages is 
two to six months starting at the date on which the publicity mea-
sures ordered by the judge are completed and effective (article L623-8 
Consumer Code). The judge decides which publicity measures should 
be taken to inform the consumers of the decision. The information or 
publicity measures are carried out by the professional at his or her own 
cost (article L623-7 of the Consumer Code). The information measures 
can only be taken once the judgment is no longer subject to a further 
appeal. The judge also specifies whether the consumers have to opt in 
with the professional or through the association. During this time, the 
professionals presumed to be liable will not know how many people 
they will have to indemnify.

Opting in to the group is the only requirement for a consumer to 
be compensated. Also, opting in to the group does not imply that the 
consumer has become a member of the plaintiff association.

As a second step, after the consumers have joined the consumer 
group in order to obtain a compensation from the professional, the 
judge who decided on the liability will have to rule in a second judg-
ment on the difficulties that may arise in connection with the execu-
tion of the first judgment (articles L623-18 to L623-21 of the Consumer 
Code). He or she will state in a second judgment on each and every 
claim for compensation to which the professionals did not accede.

Simplified procedure
On the other hand, the Hamon Law created a simplified procedure 
(articles L623-14 to L623-17 of the Consumer Code), which is close to 
the opt-out system.

The judge makes a statement on the professional’s liability and 
may order them to indemnify, directly and individually, the consumers 
whose identity and number are known without any active approach of 
those consumers (article L623-14 of the Consumer Code). In this pro-
cedure, there is no time limit for the consumer to accept the compen-
sation. This procedure is relevant for cases where the company liable 
has a client file, such as matters concerning insurance or mobile phone 
contracts. Taking into account the fact that many companies have cli-
ent files, the simplified procedure is likely to be widely implemented.

In the health field, Law No. 2016-41 introduces a procedure which 
differs from the ordinary proceeding provided in the Hamon Law. 

Indeed Phase 1 is similar to Phase 1 provided in Hamon Law: once 
informed about the judgment, the users can join the class action by 
addressing an individual compensation assignment either directly to 
the guilty defendant or to the claimant association. 

Nevertheless Law No. 2016-41 provides a delayed opt-in system: 
the Judge will fix the deadline for a consumer to join the class action 
which cannot be less than six months and not more than five years (arti-
cle L1143-4 of the Public Health Code): the delay to opt in is thus much 
longer than in the Consumer Code (two to six months). Furthermore 
the user whose claim was not compensated may introduce an indi-
vidual action before the judge, who rendered the first decision on the 
liability of the professional and ask him to rule on the compensation of 
his own damage (article L1143-12 of the Public Health Code), whereas 
articles L623-19 and L623-20 of the Consumer Code only provide that 
the judge may rule on every difficulty or on the enforcement of the 
judgment that was not executed by the professional. 

This procedural divergence takes the specificities of the physical 
damages and in particular the occurrence delay of some physical injury 
into account. 
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10 What are the requirements for a case to be filed as a class 
action?

According to article L623-1 of the Consumer Code and article L1143-1 
of the Public Health Code, in order to initiate a class action, the regis-
tered association must provide evidence for identical cases of victims 
(two cases minimum) and for its recognition as a consumer association.

Two consumers or health users are considered as a sufficient num-
ber of persons to form a group of consumers or health users. The legal 
doctrine analyses this requirement as a way to express the fact that only 
12 consumers are needed and not several dozen. The criteria of adher-
ence to the group are defined by the association when the liability of the 
professional is in question. Once the professional is held responsible, 
the judge becomes the one determining these criteria.

According to article L623-1 of the Consumer Code and L1143-1 of 
the Public Health Code only an agreed consumer or health-user associa-
tion is authorised to take legal action in order to obtain a compensation. 

Article L1143-1 of the Public Health Code expressly refers to article 
L1114-1 of the Public Health Code, which determines the conditions set 
out for an association to be authorised to introduce a class action in the 
health field: the association has to be regularly declared, and must have 
its activity in the healthcare field to obtain the agreement of the admin-
istrative authority. 

A class action must be filed on the basis of the group’s com-
mon interest.

Regarding the pleading requirements, the class action is intro-
duced by the registered consumer or health user-approved associa-
tion according to the rules laid down by decree of the Council of State 
(article L623-3 of the Consumer Code and article L1144-1 of the Public 
Health Code) and to the general and special procedural rules applica-
ble in France (articles 56 and 752, 862-2, 905 and 1575 of the French 
Code of Civil Procedure, article R1143-1 of the Public Health Code and 
article R779-11 of the Code of Administrative Justice).

The registered association has a summons before the competent 
high court or administrative court served on the concerned profes-
sional by a bailiff or by the secretary of the administrative jurisdiction 
seized by claimant. For this proceeding before the competent high 
court or the administrative court, the association must be represented 
by a lawyer of the competent jurisdiction.

11 How does a court determine whether the case qualifies for a 
collective or class action?

After the introduction of the class action by the registered consumer 
or health user-approved association through summons served on the 
professional, the proceeding before the high court or the administra-
tive court is governed by the general procedural rules applicable before 
the high court or the administrative court respectively.

In general, the proceeding before the high court or the administra-
tive court is a written procedure – the judge sets up a calendar for the 
exchange of submissions and evidence of claimant and respondent.

There are three different steps in the ordinary class action proceed-
ing, as detailed below.

During the first phase of the proceeding (the liability phase) lead-
ing to a first judgment on the liability of the professional, the asso-
ciation has to provide proof that the professional is responsible for a 
prejudice endured by a group of consumers. Hence, the burden of proof 
is on the plaintiff, namely, the association.

After a certain amount of time the judge closes the exchange of 
submissions and evidence and sets up a hearing, at which both parties’ 
lawyers plead the case.

After the pleading hearing, the judge renders a first judgment on 
the liability of the professional.

In the consumer field, to render this first judgment, the judge has 
to verify the requirements set by article L623-1 of the Consumer Code 
regarding the association and the action itself. The judge determines 
whether the case qualifies for a collective action by analysing the proof 
provided by the association. For such qualification, the association has 
to provide evidence that the professional has damaged the group and 
that a common interest induced by the prejudice may be sought.

The judge first strives for acknowledgment of the veracity of the 
common interest presented. He or she then decides whether the pro-
fessional implicated is the one that may be held responsible for the 
prejudice alleged as having caused the common interest.

This first judgment thus has to address the following points (arti-
cles L623-4 to L623-13 of the Consumer Code):
• admissibility of the class action brought by the registered associa-

tion according to article L623-1 of the Consumer Code;
• liability of the professional;
• definition of the consumer group against which the professional 

is held liable and definition of the criteria for being considered as 
belonging to this group;

• definition of the damages that may be compensated for each con-
sumer or each consumer category constituting the group it defines, 
and definition of the amount of each damage or of any elements 
allowing the evaluation of the said damages;

• definition of the appropriate publicity measures to be taken in 
order to inform the consumers potentially belonging to the defined 
consumer group;

• definition of the time limit within which the consumers may join 
the collective action to obtain a compensation for their damage 
(two to six months maximum);

• determination of the modalities for joining the collective 
action; and

• determination of the time limit for the payment of the compen-
sation by the professional and of the time limit after which the 
consumers may refer to the judge any difficulties regarding the 
payment of the compensation by the professional.

Similarly regarding healthcare, article L1143-2 of the Public Health 
Code provides that the judge has to determine in the same decision 
which physical damages could be compensated for the users of the 
class action, as well as the class action attachment criteria and the pub-
licity measures to be taken by the professional.

An appeal may be lodged against this first judgment regard-
ing liability conforming to the general procedural rules if the total 
amount claimed is not yet known or is higher than €4,000 (see 
articles 35 and 40 of the Civil Procedure Code and R211-3 of the 
Judiciary Organisation Code).

After this judgment, the proceeding enters into the second phase, 
the ‘compensation phase’, which is conducted by the association 
between the consumers and the professional, outside the court. The 
professional has to pay the compensation to the consumers according 
to conditions set out by the above-mentioned judgment.

However, the judge still remains in charge of the case during this 
second phase of the proceeding.

During the third phase of the proceeding (the ‘implementation 
phase’), the judge assesses any difficulties relative to the payments of 
the compensation by the professional, states on the execution of the 
first judgment and proceeds to the liquidation of the damages that have 
not been compensated in a final judgment.

In the health field at appellate level, article 905, paragraph 2 of 
the Civil Procedure Code provides an expedited proceeding for class 
action cases that may be pleaded, like emergency cases, in a shorter 
time frame than ordinary appellate proceedings.

12 How does discovery work in class actions?
The French law and the French procedure do not provide for the dis-
covery procedure, which is typical in the common law process and 
common law countries but does not exist in France.

In the health field, during a class action proceeding, the French 
judge may order any measures of inquiry that he or she considers 
appropriate including a medical expertise (article L1143-2, paragraph 
3 of the Public Health Code), whereas under French law these inquiry 
measures are limited to what is ‘legally admissible’ in order to con-
serve proof or evidence before any litigation (nomination of a court-
appointed expert, or request to obtain certain defined documents). 
However, according to the French Supreme Court, the requested meas-
ures of inquiry are strictly limited to what is considered to be legally 
admissible and should not affect any fundamental rights or liberty or 
constitute a breach of the general principles of audi alteram partem or 
the defence rights.

13 Describe the process and requirements for approval of a 
class-action settlement.

The Hamon Law and the circular pertaining to its application contain 
provisions relative to the class-action settlement.
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Indeed, settlement is tackled by the Hamon Law under the 
form of mediation, laid down in articles L623-22 and L623-23 of the 
Consumer Code. 

Similarly in the health field, Law No. 2016-41 introduced five arti-
cles in the Public Health Code that are dedicated to mediation in health 
class actions: articles L1143-6 to L1143-10 of the Public Health Code. 
According to article L1143-6 of the Public Health Code, the requested 
judge may ask a mediator to propose an amicable settlement to the par-
ties for the damages concerned by the legal action. The judge will also 
set up the assignment of the mediator and the duration of his or her 
mission, the limit being three months, which can be extended one time 
for three months upon request of the mediator. 

This mediation can take place before any judicial intervention or 
during the judicial procedure.

In the framework of this judicial or extrajudicial mediation, the 
Hamon Law and Law No.2016-41 only allows plaintiff associations to 
sign a mediation agreement aiming at obtaining the compensation of 
individual damages as mentioned in article L623-1 and article L1143-1 
of the Public Health Code (L623-22 Consumer Code and article L1143-9 
of the Public Health Code).

Furthermore, in both cases (judicial or extrajudicial mediation), 
once a settlement is signed by the association, it can only enter into 
force when the judge approves it, after making sure that the interests of 
the party signing the settlement are protected.

Here as well, publicity measures must be foreseen in the media-
tion agreement to make it possible for consumers concerned to adhere 
to the group after the judgment approving the class-action settlement 
has been rendered (L623-23 Consumer Code L1143-8 7° of the Public 
Health Code).

Once a settlement agreement is signed, according to article 1143-11 
of the Public Health Code, the person who meets the attachment crite-
ria of the class action group may ask for compensation of this damage 
after six months and no later than five years. 

14 May class members object to a settlement? How?
The Hamon Law only contains two articles relative to mediation: 
articles L623-22 and L623-23 of the Consumer Code whereas in the 
health field, there are five articles in the Public Health Code that are 
dedicated to mediation: articles L1143-6 to L1143-10 of the Public 
Health Code. According to article L1143-9 of the Public Health Code the 
mediation agreement must be proposed to the parties by the mediator, 
accepted by the claimant association and at least by one of the defend-
ants and finally approved by the requested judge. Once approved by the 
judge the mediation agreement puts an end to the pending proceeding.

Under French law there is a difference between a settlement agree-
ment concluded between the parties according to article 2044 of the 
French Civil Code and a mediation agreement.

Contrary to the settlement agreement, the mediation agreement 
has not in itself the authority of a final decision, as long as it has not 
been accepted and approved by the judge in a judgment according to 
article L131-1 of the Civil Procedure Code. Furthermore, it does not 
in itself close the proceeding as long as the parties have not agreed 
to put an end to the pending proceeding and renounce any action in 
the future.

Consequently, as long as the judge has not approved the media-
tion agreement in a formal decision, and as long as the parties have not 
expressly confirmed, in writing, their will to put an end to the pending 
litigation and to renounce any possible claim, there is still a possibility 
to object to a settlement or to claim for a compensation under the pend-
ing class action proceeding.

15 What is the preclusive effect of a final judgment in a class 
action?

The final judgment in a class action strictly deals with the prejudice 
repaired within the procedure. It liquidates the damage between the 
consumers concerned and the professional and puts an end to the class 
action proceeding before the high court.

The final judgment in a class action has in itself the authority of a 
final decision between the professional and all the consumers or health 
users of the group concerned who obtained compensation within the 
class action procedure (L623-28 Consumer Code and L1143-17 of the 
Public Health Code).

However, an appeal may still be lodged against this final judgment 
conforming to the general procedural rules. According to the decrees 
on class actions, and to articles R623-4 of the Consumer Code and 905 
paragraph 2 of the Civil Procedure Code, the appeal is lodged by follow-
ing the procedure that is normally applicable to urgent matters.

16 What type of appellate review is available with respect to class 
action decisions?

According to the Hamon Law and to Law No. 2016-41, appellate review 
is possible for the first judgment stating the liability of the professional, 
as well as for the final judgment stating the compensation conforming 
to the general rules of the Civil Procedure Code within one month after 
the notification of the decision to the parties.

Nevertheless, regarding the first judgment concerning the liability 
of the professional, an appeal may only be lodged if the total amount 
claimed is not yet known, or if the claimed amount is higher than 
€4,000 (see articles 35 and 40 of the Civil Procedure Code and R211-3 
of the Judiciary Organisation Code).

Furthermore the lawmakers chose to subject the appellate review 
for class actions in both cases (first judgment and final judgment) to a 
specific appellate procedure.

 According to the two decrees on class actions and to article 
R623-4 of the Consumer Code and article 905 paragraph 2 of the Civil 
Procedure Code, in both cases, the appeal is judged on the basis of the 
provisions of article 905, paragraph 1 of the Civil Procedure Code.

This article provides for a short-term procedure applied for cases 
of an urgent nature or ready to be pleaded according to the submissions 
of the lawyers.

Consequently, for class actions, the appellate proceeding is shorter 
and quicker than an ordinary appellate proceeding and the appel-
late judge sets a short-term trial date in order to put a quick end to 
the litigation.

17 What role do regulators play in connection with class actions?
The Hamon Law and Law No. 2016-41 do not provide for any role of the 
regulators in class actions. Neither are regulators taken into account in 
the decree or the circular.

Furthermore, the Hamon Law and Law No. 2016-41 are too recent 
to evaluate their application in practice and the role that could be played 
by the regulators in such class actions. In the same way, it is currently 
impossible to predict the impact of future class action settlements or 
future case law on potential regulatory actions.

18 What role does arbitration play in class actions? Can 
arbitration clauses lawfully contain class-action waivers?

The Hamon Law and Law No. 2016-41 do not contain any provisions 
relative to arbitration.

Furthermore, article L211-15 of the Judiciary Organisation Code, 
article R1143-1 of the Public Health Code, article R779-11 of the 
Administrative Code of Justice and article 862-2 of the Civil Procedure 
Code provide that the high court and the administrative court are the 
competent jurisdiction for class action cases, which tends to exclude 
the competence of an arbitral tribunal in class action cases.

In addition, according to the general provisions of the French Civil 
Code and of the Consumer Code relative to the arbitration clauses and 
the abusive clauses (article 2060 of the French Civil Code and article 

Update and trends

Bills are currently being presented in order to extend the applica-
tion of class actions to other fields such as discrimination, environ-
ment or personal data. A bill named ‘Justice of the XXI Century’ 
regarding the extent of class actions to discrimination, personal 
data and environment matters was voted by the National Assembly 
on 24 May 2016. A subsequent vote on by the Senate, as well as a 
second vote by the National Assembly, are necessary before these 
bills can become law.

Nevertheless the actual tendency in France is to extend the 
class action as much as possible, which was initially limited to 
consumers’ actions to other major fields like discrimination, envi-
ronment and personal data, which is an ambitious project.

Time will tell whether this ambitious project can be finalised. 
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L132-1 of the French Consumer Code), there is reason to consider the 
arbitration clause in the consumer contracts as prohibited, even though 
this interpretation of the above-mentioned legal provisions of the Civil 
and Consumer Codes is still debated.

Generally, it can be assumed that arbitration proceedings are to 
be excluded in cases of French consumer and health user-approved 
class actions.

 Lastly, the Hamon Law formally prohibits class action waiv-
ers. Indeed, article L623-32 of the Consumer Code considers as 
non-existent the clauses intending to prohibit a consumer from partici-
pating in a class action.

19 What are the rules regarding contingency fee agreements for 
plaintiffs’ lawyers in a class action?

The Hamon Law and Law No. 2016-41 do not contain any specific pro-
visions regarding fee agreements for plaintiffs’ lawyers in a class action.

However, in France, legally binding general rules governing pro-
fessional ethics and applicable to lawyers strictly prohibit French law-
yers from adopting a fee agreement with their client linking the fees to 
the result of the proceeding and the amount in dispute (a prohibition of 
the quota litis pact).

As a general ethical rule, French lawyers’ fees must necessarily be 
based, for their essential part, on a pre-established rate and cannot be 
proportional to the amount claimed or obtained before the court.

In the absence of any other particular rule, this necessarily applies 
to French lawyers involved in class action cases.

20 What are the rules regarding a losing party’s obligation to pay 
the prevailing party’s attorneys’ fees and litigation costs in a 
class action?

The Hamon Law and Law No. 2016-41 do not specify anything in the 
class action procedures regarding an obligation to pay the prevailing 
party’s attorneys’ fees and the litigation costs.

Hence, article R632-1 of the Consumer Code and article R1143-1 of 
the Public Health Code apply, which in turn expressly refer to the Civil 
Procedure Code and the Code of Administrative Justice as the general 
rule in the absence of any particular rule.

Consequently, articles 696 and 700 of the Civil Procedure Code 
and article L761-1 of the Code of Administrative Justice are applicable 
regarding attorneys’ fees and litigation costs:

According to article 696 of the Civil Procedure Code: 

The losing party is condemned to the litigation costs, unless the 
judge by a motivated decision decides that the total amount or part 
of this amount has to be borne by another party.

According to article 700 of the Civil Procedure Code:

The judge orders the party bearing the litigation costs to pay to the 
other party an amount he determines for the costs exposed that are 
not contained in the litigation costs [including the attorneys’ fees].

According to article L761-1 of the Code of Administrative Justice:

The judge orders the party bearing the litigation costs, or failing 
that, the losing party to pay to the other party an amount he deter-
mines for the costs exposed that are not contained in the litigation 
costs [including the attorneys’ fees]. 

Consequently, according to these legal provisions, the judge tradition-
ally decides that the losing party has to bear the litigation costs as well 
as a lump sum determined by the court, corresponding to a part of the 
attorneys’ fees. The same rules should apply for class actions.

21 Is third-party funding of class actions permitted?
The Hamon Law and Law No. 2016-41 do not contain any provision 
regarding the possibility of third-party funding of class actions.

In this respect, the idea of a third party financing a class action and 
thus being entitled to receive, in proportion to its contributions, a share 
of the compensation obtained before the court, cannot be envisaged in 
France and would be considered as financial speculation on the judicial 
risk, which is contrary to the French philosophy regarding justice.

For the same reason, the quota litis pacts for the attorneys’ fees are 
prohibited under French law.

In general, French lawmakers consider that it is not necessary 
to provide for any specific stipulations regarding the financing of 
class actions, considering that the litigation costs and the attorneys’ 
fees could be at least partly reimbursed to the consumer associa-
tions at the end of the proceeding according to articles 696 and 700 
of the French Civil Procedure Code article L761-1 of the Code of 
Administrative Justice.

Time will tell whether their assessment was correct and how the 
consumer associations will go about financing these litigations, and 
taking the responsibility of the class action cases, considering that, 
according to French laws on association, the consumer associations 
may receive any donation and are not supposed to make profit. It has 
to be underlined that after two years only seven class actions have been 
filed in France. This tends to prove that lack of money may be an obsta-
cle to the filing of class actions before the French courts and may limit 
the development of this new type of litigation.

22 Can plaintiffs sell their claim to another party?
There is no mention in the law of the possibility for a plaintiff to sell 
their class action claim.

While French law provides for the possibility to proceed to a volun-
tary assignment and to transfer a receivable or a debt and the ancillary 
claims and rights that are attached hereto, there is no possibility for a 
plaintiff to sell its claims before court.

Furthermore, according to the case law rendered on the applica-
tion of article 31 of the French Civil Procedure Code relative to ‘the 
interest in acting before court’, each and every claimant going to court 
has to justify a ‘direct and personal interest in acting’, as the right to act 
before court is considered as a fundamental right.
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This means that the claimant must be directly concerned by the 
damage suffered and must thus have a personal interest in the court 
recognising his or her rights and compensating his or her damage.

Consequently, third parties, which do not have a personal and 
direct interest to claim, cannot ‘step in the right’ of a victim and obtain 
compensation from the court, unless they are recognised consum-
ers associations.

Furthermore, the only plaintiffs admitted in French class action 
proceedings prior to the first judgment on the liability are the registered 
associations who are able to introduce the action in their own name. 
Should they eventually give up the claim, they are not entitled to sell it, 
given that, technically speaking, they are not the actual claim holder.

Consequently it is not possible under French law for a plaintiff to 
sell his or her claims to another party under a class action proceeding.

23 If distribution of compensation to class members is 
problematic, what happens to the award?

According to article L623-18 of the Consumer Code and to article 
L1143-11 of the Public Health Code, the professional proceeds to the 
individual compensation of the damage of each victim according to 
the terms, time limits and conditions determined in the judgment on 
liability. The judge will thus decide whether the compensation is paid 
directly to the victim or through the consumer association.

Consequently, the professional can either transfer the total com-
pensation sum to the association or transfer each individual compen-
sation to each class member who had opted in within the time limit set 
by the judge.

The compensation is then distributed by the association according 
to the number of class members. The association can also be author-
ised by the judge to ask a member of a judicial regulated profession 
(lawyer, bailiff ) to assist by receiving the compensation requests from 
the members of the consumer group or health users group, represent-
ing the consumers or health users against the professional to obtain the 
payment of the compensation, or to proceed to the distribution of the 
compensation (articles L623-13 and R623-5 of the Consumer Code and 
L1143-14 of the Public Health Code).

Under these circumstances, it is very unlikely for any amount to 
remain undistributed or left in the hands of the association by the 
end of the process, considering that after the payment of the different 
compensation amounts, the final judgment deals with the remaining 
enforcement, distribution and compensation problems before putting 
an end to the proceeding.

The Hamon Law and Law No. 2016-41 do not currently contain 
any provisions relating to remaining undistributed amounts. However, 
this question will probably be part of the necessary adjustments to the 
law that will be evaluated by the government in the future in order to 
improve the system.
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Israel
Barak Tal and Ruth Loven
Yigal Arnon & Co

1 Outline the organisation of your court system as it relates 
to collective actions. In which courts may class actions be 
brought?

Israel has a general court system and a number of specialised courts. 
The general court system is comprised of three instances: magistrates’ 
courts, district courts and the Supreme Court. The Supreme Court is 
the highest court of appeal (and also sits as a high court of justice hav-
ing the original jurisdiction to adjudicate administrative matters as 
well as challenges to government action that are not under the jurisdic-
tion of any other court or tribunal). Special courts, such as the labour 
courts and administrative courts, have special jurisdiction in relevant 
limited areas.

Class actions in civil matters may be filed with either magistrates’ 
courts or district courts depending on the monetary value of the relief 
sought for the entire class. When the monetary value of the relief sought 
for the entire class does not exceed 2.5 million shekels the class action 
should be filed with the magistrates’ courts, while if it exceeds such 
amount the class action should be filed with the district courts (and 
hence most class actions are filed with the district courts). Class actions 
related to labour are filed with the labour courts, and class actions 
against governmental entities are filed with the administrative courts. 

2 How common are class actions in your jurisdiction? What has 
been the recent attitude of lawmakers and the judiciary to 
class actions?

Until the enactment of the Class Actions Law 2006 (the Law) Israeli 
procedure allowed for the filing of class actions in specific limited areas. 
The Israeli legislature enacted the Law with a clear and explicit inten-
tion to substantially expand the possibility for filing class actions in a 
wide range of areas, issues and causes of action. The enactment of the 
Law has led to a substantial increase in the number of class actions filed 
each year as well as to the significant development of case law on rel-
evant legal issues such as consumer rights, product liability, securities, 
banking and other matters. The judiciary is very supportive of the class 
action mechanism as a tool for creating a modern and sophisticated 
consumer society and social liability. On the other hand it is aware of 
the potential negative impacts of unfounded class actions that are filed 
for opportunistic motivations of the plaintiff or class attorney and aims 
to create a judicial balance between supporting and encouraging justi-
fied class actions while deterring the filing of baseless ones.

3 What is the legal basis for class actions? Is it derived from 
statute or case law?

The Law governs the filing and adjudication of class actions. The Law 
defines a class action as ‘an action managed in the name of a class of 
people, who have not empowered the class plaintiff for this purpose, 
and which raises material questions of fact or law that are shared by all 
members of the class’. The filing of a class action is subject to the court’s 
approval and discretion, and requires that several conditions be met:
• the action must raise material questions of fact or law that are 

shared by all members of the class; 
• there must be a reasonable possibility that those legal or factual 

questions will be decided in favour of the class; 
• a class action must be the efficient and fair way of resolving the dis-

pute under the circumstances of the case; and

• there must be a reasonable basis to assume that the interest of all 
members of the class will be represented and managed properly 
and in good faith. 

These requirements are examined by the court in the scope of a pre-
liminary stage adjudicating the motion to approve the action as a class 
action (a ‘motion for class certification’).

4 What types of claims may be filed as class actions?
The Law provides that ‘No class action shall be filed other than in 
a claim set forth in the Second Addition or in a matter set forth in an 
explicit provision of law permitting to file a class action’. The Second 
Addition to the Law sets forth a closed list of issues and subjects with 
respect to which a class action may be filed. These include, inter alia:
• a claim against a ‘dealer’ (as defined in the Consumer Protection 

Law, 1982: a person selling products or providing services by way 
of occupation, including a manufacturer) in regard to a matter 
between them and a client; 

• a claim against an insurer, an insurance agent or a provident fund 
management company, regarding a matter between them and 
a client; 

• a claim against a banking corporation, regarding a matter between 
it and a client; 

• a claim based on a cause of action pursuant to the Antitrust 
Law, 1988;

• a claim based on a cause of action deriving from the ownership, 
possession, purchase or sale of share capital or investment units; 

• a claim regarding an environmental hazard (as defined in the 
Prevention of Environmental Hazards Law, 1992); 

• a claim based on a cause of action under the Prohibition 
of Discrimination in Products, Services and Entrance to 
Entertainment and Public Places Law, 2000; 

• a claim with respect to various labour law issues; and 
• a claim against a public authority for restitution of payments 

unlawfully collected as a tax, toll or other mandatory payment. 

A class action which does not fall under one of the categories set forth 
in the Second Addition to the Law (or under an explicit provision of law 
permitting to file a class action) shall be dismissed in limine. 

5 What relief may be sought in class proceedings?
In general, in a class action, the court may award any appropriate 
remedy applicable pursuant to the law governing the cause of action 
on which the class action is based, including monetary compensation 
(individual or class compensation), restitution, injunctive relief and 
declaratory relief, with the exception of punitive or statutory damages 
that may only be awarded in class actions concerning Equal Rights to 
the Disabled Act 1998. In general, any type of damage which is recover-
able under the applicable cause of action is recoverable in class actions 
as well, including bodily injury, mental damage, damage to property 
and economic loss, with the exception of punitive or statutory dam-
ages. However, usually cases involving bodily injury or mental damage 
would not meet the requirement of common material questions of fact 
or law. 
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6 Is there a process for consolidating multiple class action 
filings?

Section 7 of the Law governs the mechanism for consolidating multiple 
class actions that raise identical or similar questions, and it consists of 
two stages: transferring all similar class action filings to the court with 
which the earliest was filed, and to the same judge that was assigned to 
hear the earliest class action; and providing procedural instructions for 
adjudicating all class actions. In the event the classes in the multiple 
class actions are identical or similar the court is instructed to transfer 
all class actions to the court (and judge) with which the earliest class 
action was filed, whereas in the event the classes are not identical or 
similar the court has the discretion to order such transfer. The court to 
which all class actions were transferred should then provide procedural 
instructions for adjudicating all class actions: in the event the earliest 
class actions have already been certified, the later motion for class cer-
tification should be dismissed unless special reasons exist not to do so; 
and in the event the earliest class action has not been certified the court 
may order the dismissal of any of the actions or their consolidation so 
that the interest of the class shall be represented and managed in the 
best and most efficient manner.

There is a national Class Actions Registry for all class actions 
reporting their substance and procedural status, which is administered 
by the Administrator of the Courts. 

7 How is a class action initiated?
The class action is initiated by filing the motion for class certification 
and the form of the action sought to be certified. There is no statutory 
requirement for providing the defendant with a notice and opportunity 
to cure prior to filing the class action, however certain case law provides 
that the failure to provide such notice may be considered by the court 
as a reason to deny class certification in the appropriate cases. A bill to 
amend the Law in this respect is currently pending (see ‘Update and 
trends’).   

8 What are the standing requirements for a class action?
The following may bring a class action in the name of the class: (i) a per-
son possessing a personal cause of action that raises material questions 
of fact or law that are shared by all members of the class; (ii) a public 
authority with respect to a claim in the scope of one of its public goals, 
that raises material questions of fact or law that are shared by all mem-
bers of the class; and (iii) an organisation (typically a non- governmental 
organisation) with respect to a claim in the scope of one of its public 
goals, that raises material questions of fact or law that are shared by all 
members of the class, and in the event of an organisation other than the 
Israeli Consumer Council, provided that under the circumstances there 
would be a difficulty in filing the action by a person possessing a cause 
of action per (i). The Law provides that it is sufficient that the plaintiff 
shows that he or she prima facia suffered harm, however lack of harm 
may prejudice the fulfilment of the requirement that there must be a 
reasonable basis to assume that the interest of all members of the class 
will be represented and managed properly and in good faith. 

9 Do members of a class have to opt in or opt out of the 
action? Are class members notified that an action has been 
commenced on their behalf and, if so, how?

As a default, the Law provides for an opt-out mechanism, pursuant to 
which putative class members must take affirmative action to remove 
themselves from the class. However, the court is allowed, under special 
circumstances, to apply an opt-in mechanism. The Law provides that 
a notice be provided to the members of the class with respect to the 
decision of the court to certify a class action, which includes the fol-
lowing information: the definition of the class in whose name the class 
action will be managed; the identity of the class plaintiff and the class 
attorney; the cause of action and the questions of fact or law that are 
shared by the class; and the relief sought. Notice is to be provided to the 
class members in a manner and timing determined by the court. There 
is no set manner of publication; rather, the court may determine differ-
ent ways of publication for different types of class members, taking into 
account, inter alia, the following considerations:
• the expenses involved with the publication and its efficiency;
• the scope of the monetary compensation or other relief that any 

of the class members may receive, and the scope of the harm that 

might be caused to each member of the class if the class action 
is denied; 

• the estimated number of the class members, and the ability to 
identify and locate them with reasonable effort and cost; 

• the ability to provide a personal notice to the class members in a 
reasonable manner and cost, including in the scope of a continu-
ous relationship between a litigant and the class members; and 

• the special characteristics of the class members, including with 
respect to language. 

A copy of the notice is also provided to the Administrator of the Courts, 
in order to be registered in the Class Actions Registry.

10 What are the requirements for a case to be filed as a class 
action?

The Law does not require a minimum threshold or number of class 
members. However, case law provides that the court may exercise its 
discretion to refuse to certify a class in the event the number of class 
members is too small. The motion for class certification should set 
forth all arguments advanced by the plaintiff, both legal and factual, 
and should be supported by all evidence the plaintiff wishes to rely 
upon in the scope of class certification, including affidavits (witness 
statements) and expert opinions. 

11 How does a court determine whether the case qualifies for a 
collective or class action?

As part of adjudicating the motion for class certification, the court 
examines whether the action raises material questions of fact or law 
that are shared by all members of the class, and whether there is a 
reasonable possibility that they will be decided in favour of the class 
(which reflects the applicable burden of proof ). Consequently, in this 
preliminary stage, the court examines the alleged cause of action on 
its merits with respect to both legal and factual aspects. In the scope of 
adjudicating the motion for class certification, the trial unusually takes 
place a few months after the completion of the filing of pleadings (the 
motion for class certification, the defendant’s response and the plain-
tiff ’s reply brief ). In some cases this may take approximately a year 
from the filing of the motion for class certification.  

12 How does discovery work in class actions?
In the scope of adjudicating the motion for class certification, the court 
is allowed to permit document discovery in the event that: the docu-
ments requested to be disclosed are relevant to the requirements for 
class certification; and the plaintiff provided prima facia evidence with 
respect to such requirements. Once the class has been certified class 
action pretrial procedures are similar to any civil action, including doc-
ument discovery. 

Update and trends

A bill to amend the Law to include a statutory requirement for pro-
viding the defendant with a notice and opportunity to cure prior to 
filing the class action is currently pending. The bill proposes that: 
• a plaintiff shall not be permitted to file a class action unless a 

prior notice has been provided to the defendant setting forth 
the cause of action, the class and requested relief; 

• the defendant shall be provided with 45 days to provide an 
undertaking to provide the class with the requested relief or 
any part thereof; 

• the complainant shall be entitled to approach the court and 
seek instructions with respect to granting the class with 
such relief and/or appointing a court-appointed officer for 
supervising this process; and

• payment of statutory remuneration to the complainant and 
his or her attorney, and their entitlement to seek additional 
remuneration form the court. 

This bill is intended to properly address the potential negative 
impacts of unfounded class actions that are filed for opportunistic 
motivations of the plaintiff or class attorney and aim to create a 
judicial balance between supporting and encouraging justified class 
actions while deterring the filing of baseless ones.   
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13 Describe the process and requirements for approval of a 
class-action settlement.

Any class settlement (as well as individual settlement with the class 
plaintiff ) is subject to court approval.  A motion for approval of a class 
settlement is made public and provided to various entities including 
the Attorney General, and any class member, various entities and the 
Attorney General may file an objection to the settlement. The Law pro-
vides that the court will not approve a settlement unless it finds that 
it is proper, fair and reasonable, taking into account the interests of 
the class members. In the event the settlement is made prior to class 
certification, the court will not approve the settlement unless it finds 
that prima facia there are material questions of fact or law shared by all 
members of the class, and that concluding the case with a settlement 
is the efficient and fair way of deciding the dispute under the circum-
stances of the case.

14 May class members object to a settlement? How?
Any member of the class may object to a class settlement by filing an 
objection brief with the court.

15 What is the preclusive effect of a final judgment in a class 
action?

A final judgment in the class action as well as a class settlement creates 
res judicata for all class members and precludes them from filing a per-
sonal action with respect to the same matter. Any member of the class 
may withdraw from the class upon its certification and from any class 
settlement (exercising an opt-out mechanism).  

16 What type of appellate review is available with respect to class 
action decisions?

An appeal is available both with respect to the decision in the motion 
for class mertification and the judgment in the class action itself. In 
the event the motion for class certification was denied or dismissed 
(in whole or in part) the plaintiff may appeal the decision to the appel-
late court by right. In the event the motion for class certification was 
granted (in whole or in part) the defendant must first obtain leave of the 
court in order to appeal the decision. The judgment in the class action 
itself is subject to right of appeal to the appellate court. Certain interim 
decisions are subject to appeal if leave of the court is obtained. 

17 What role do regulators play in connection with class actions?
Regulators play a significant role in connection with class actions in 
various circumstances, inter alia: 
• the Attorney General may file an objection to the class settlement; 
• the Attorney General may join any legal action that involves a right 

of the state, a public right or a public matter and express its posi-
tion, including in class actions; and

• where a class action involves a question of law with respect to 
administrative acts or issues, including issues related to the 

supervision of various regulators over private entities (such as the 
Supervisor of Banks, the Commissioner of Insurance, etc), the 
court may refer questions to the Attorney General and to the spe-
cific regulator. 

There is no statutory or defined effect of a class action settlement (or 
judgment) on a pending or future regulatory action. In certain circum-
stances, regulators take into account class action settlement (or judg-
ment) and the amounts paid by the defendants to the class in exercising 
their discretion over which regulatory enforcement mechanisms to 
impose on the defendant.  

18 What role does arbitration play in class actions? Can 
arbitration clauses lawfully contain class-action waivers?

There is no clear case law in Israel on this subject.  

19 What are the rules regarding contingency fee agreements for 
plaintiffs’ lawyers in a class action?

In the event the class action is successful, the class attorney is entitled 
to attorney fees that are determined by the court and are paid by the 
defendant. Consequently, conditional or contingency fees are typical 
and acceptable. 

20 What are the rules regarding a losing party’s obligation to pay 
the prevailing party’s attorneys’ fees and litigation costs in a 
class action?

In general, the ‘loser pays’ rule applies. The amount of the costs 
awarded are subject to the court discretion and there is a distinction 
between a case where the plaintiff loses (ie, the motion for class certifi-
cation was denied or dismissed) and a case where the defendant loses 
(ie, the motion for class certification was granted). In the former case 
(the plaintiff losing), the costs awarded to the defendant are almost 
always substantially lower than the actual costs incurred in defending 
the case (and in some cases the court may not award such costs at all). 
In the latter case (the defendant losing), the class attorney and class 
plaintiff are entitled by law to attorneys’ fees and to special remunera-
tion (respectively) in the amounts determined by the court that are 
incurred by the defendant.

21 Is third-party funding of class actions permitted?
The Law established a statutory fund for funding class actions aimed 
to assist plaintiffs in bringing class actions of public or social interest. 
A plaintiff filing a class action based on a cause of action deriving from 
the ownership, possession, purchase or sale of share capital or invest-
ment units of public companies or the state may request public funding 
from the Israel Securities Authority. In addition, consumer organisa-
tions assist in bringing class actions relating to consumer rights. There 
is no statutory prohibition on third-party funding. In general, third-
party funding should be disclosed to the court. 
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22 Can plaintiffs sell their claim to another party?
Section 22 of the Tort Ordinance (New Version) provides that the right 
to remedy for tort as well as the liability thereto may be transferred by 
law only. As a result, plaintiffs may not sell their claim in tort to another 
party. There is no prohibition on sale of claims in contract; however 
there is no case law on the question of whether such sale can be recog-
nised in a class action.   

23 If distribution of compensation to class members is 
problematic, what happens to the award?

Until recently, undistributed amounts were transfered to the state. In 
July 2016 the Law was amended to establish a statutory fund for the 
management and distribution of such funds. The fund is managed by 
the Administrator General and its funds are distributed for public goals 
by a five-member committee appointed by the Minister of Justice.  
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Japan
Tomoo Nishikawa and Jun Kashio
Sidley Austin Nishikawa Foreign Law Joint Enterprise

1 Outline the organisation of your court system as it relates 
to collective actions. In which courts may class actions be 
brought?

Summary of collective actions in Japan
A summary of the collective actions or similar systems in Japan is given 
here. If many people are to be plaintiffs, they usually form a group and 
file a lawsuit listing all of their names as the plaintiffs. In addition, in 
a similar system to the class action, qualified consumer organisations 
(QCOs) can file a lawsuit that demands an injunction against particu-
lar categories of acts of a business operator for the general interest 
of consumers (article 14 of Consumer Contract Act, article 10 of the 
Act against Unjustifiable Premiums and Misleading Representations, 
article 58-18 to 58-24 of the Act on Specified Commercial Transactions 
and article 11 of the Food Labelling Act). Furthermore, the new Act 
on Special Measures Concerning Civil Court Proceedings for the 
Collective Redress for Property Damage Incurred by Consumers (the 
new Act) will become effective on or before 11 December 2016. Under 
the new Act, the specified qualified consumer organisation (SQCO) can:
• file a lawsuit (‘litigation seeking declaratory judgment on common 

obligations’, article 3 of the new Act) that demands a declaration 
of payment obligations commonly owed by a business operator to 
consumers (target consumers) in particular categories of cases. If 
the defendant acknowledges a claim, or the SQCO prevails or set-
tles confirming the common obligation in whole or in part; then 

• the SQCO files a petition for a special proceeding (‘simple deter-
mination proceedings’) to obtain an order from the court regarding 
the substance and amount of each claim of the target consumers 
(article 12 of the new Act). If any target consumer is dissatisfied 
with the order from the court; then

• the target consumer files an objection to the court by himself or 
herself or through the SQCO, and makes the procedure transfer to 
a lawsuit (‘litigation after objection’, articles 46 and 52 of the new 
Act). The defendant can also make the transfer if he or she is dis-
satisfied with the order from the court (article 46 of the new Act).

Considering the above, this chapter explains a lawsuit by a QCO (QCO 
Action) and the ‘litigation seeking declaratory judgment on common 
obligations’, ‘simple determination proceedings’ and ‘litigation after 
objection’ (collectively referred as an ‘SQCO Action’).

The court where collective actions should be filed and the court 
system relating to collective actions
A QCO Action must be filed to the district court (article 8.2 of the Code 
of Civil Procedure, articles 24.1 and 33.1(1) of the Court Act). If any 
party is dissatisfied with a decision from the district court, the party 
usually appeals to the high court, with some exceptions. Further, if any 
party is unsatisfied with a decision from the high court, the party may 
appeal or make a petition for acceptance of appeal, depending on the 
substance of the case, to the Supreme Court.

In an SQCO Action, the SQCO must file the ‘litigation seeking 
declaratory judgment on common obligations’ to the district court 
(article 6 of the new Act), and the parties should appeal in the same 
manner as in a QCO Action (Q41 of the Q&A of the Special Act on 
Consumer Trial Procedure (Q&A)). In ‘simple determination proceed-
ings’, the SQCO must file the case to the district court (article 12 of 
the new Act), and if any party objects to the order from the court, the 

proceeding transfers to a ‘litigation after objection’ in the district court 
(article 52 of the new Act). Furthermore, if any party is dissatisfied with 
the judgment from the district court in a ‘litigation after objection’, the 
party should appeal in the same manner as in a QCO Action.

2 How common are class actions in your jurisdiction? What has 
been the recent attitude of lawmakers and the judiciary to 
class actions?

In Japan, QCO Actions or huge collective actions are currently not as 
common as class actions in the United States. For example, the QCO 
Action was introduced in June 2007, but as of 5 July 2014 there have 
only been 30 QCO Actions – less than five per year (‘Cases of injunc-
tive claims under the QCO Action system’, page 3, published by the 
Department of Consumer System of Consumer Affairs Agency). In 
such circumstances, the new Act was adapted to remove difficulties for 
consumers in the recovery of damages by an SQCO Action (‘History’ in 
the memorandum regarding the Act on Special Measures Concerning 
Civil Court Proceedings for the Collective Redress for Property 
Damage Incurred by Consumers, published by the Consumer Affairs 
Agency). It is therefore fair to say the majority of lawmakers are positive 
about facilitating a lawsuit that demands recovery of consumers’ dam-
ages. Also, the judiciary is positive regarding giving relief to consumer 
damages, considering that the number of dismissals of QCO Actions 
are few.

3 What is the legal basis for class actions? Is it derived from 
statute or case law?

QCO and SQCO Actions are derived from statute including, but not 
limited to, the Consumer Act or the new Act. Japan is a civil law coun-
try, so it does not have case law, though precedents are important 
in practice.

4 What types of claims may be filed as class actions?

SQCO Action 
Below is a summary of article 3 of the new Act.

In an SQCO Action, the following may be filed for money payments 
relating to claims that business operators owe to target consumers con-
nected to the consumer contract:
• a claim for performance of an obligation under a contract;
• a claim regarding an unjust enrichment;
• a claim for damages caused by a failure to perform an obligation 

under a contract;
• a claim for damages based on defect liability; and
• a claim for damages based on tort regarding the Civil Code (a busi-

ness operator who fulfils obligation or solicits, makes someone 
solicit or facilitates solicitation may also be a defendant).

However, claims for the following damages will be excluded:
• extended damages (damages caused by loss or damage of assets 

other than an object of the consumer contract);
• lost profit (damages caused by a loss of profit that would be enjoyed 

if an object of the consumer contract was offered);
• damages caused to the body or life of a human being; and
• consolation money (damages cased by mental suffering).
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QCO Action
This is a summary of article 14 of the Consumer Contract Act, arti-
cle 10 of the Act against Unjustifiable Premiums and Misleading 
Representations, articles 58-18 to 58-24 of the Act on Specified 
Commercial Transactions and article 11 of the Food Labelling Act.

The following claims may be filed in a QCO Action:
(i) a claim for injunction against an unjust solicitation in the consumer 

contract that falls in a particular category;
(ii) a claim for injunction against the use of an unjust contract term in a 

consumer contract that falls into a particular category;
(iii) any other necessary measure to stop or prevent a business opera-

tor’s act in (i) or (ii);
(iv) a claim for injunction against a representation by which the quality, 

standard or any other particular relating to the content of goods or 
services could be misperceived as being much better than it actu-
ally is, or much better than those of other business operators who 
supply the same kind of or similar goods or services as those sup-
plied by the relevant business operator;

(v) a claim for injunction against a representation by which the price 
or any other trade term of goods or services might be misunder-
stood to be much more favourable to the general consumers than it 
actually is, or than those of other business operators who supply the 
same kind of or similar goods or services as those supplied by the 
relevant business operator;

(vi) a claim for injunction against an unjust solicitation, false or mis-
leading advertisement or execution of particular categories of 
contract on damages in particular categories of commercial con-
tracts; and

(vii)  a claim for injunction against particular categories of misleading 
display of foods or any other measures necessary to stop or prevent 
such misleading display.

Details and examples of claims in an SQCO Action
Examples of claims that could be filed in an SQCO Action are as follows:
• A mobile phone company collects unreasonably high penalty 

charges from many consumers who terminated phone contracts 
in the middle of the contract terms. The consumers demand reim-
bursement of the penalty charges based on the fact that the penalty 
clause is void.

• A software company sells commonly defective software to many 
consumers. The consumers demand recovery of the purchase price 
based on the company’s breach.

In contrast, some common claims in a class action in other countries 
are excluded from the SQCO Action. First of all, the Consumer Affairs 
Agency states that a claim for product liability should be excluded 
because a claim for damages based on tort should be limited to the 
claim under the Civil Code as seen in the fifth bullet point in SQCO 
Action above. (This can be found in the ‘Summary of main opinions 
and the point of view against the opinions in the public comment of 
proposal for action system regarding collective recovery of consumer 
damages’ (hereinafter ‘Point of View’), published by the Consumer 
Affairs Agency.) The Agency also states that a claim for damages based 
on a personal data breach incident should be excluded as it is for con-
solation money, which is excluded by SQCO Action (iv), above (see 
also Point of View). In addition, the Agency explains a claim for dam-
ages based on a fraudulent statement in an annual securities report is 
excluded, because there is no Consumer Contract (see also Point of 
View). Furthermore, although the Agency does not state this clearly, 
a claim for damages arising from a nuisance will be excluded because 
there is no consumer contract. The Consumer Affairs Agency explains 
the reasons why these claims are excluded as follows: 
• further analysis is needed on what effect will be introduced when a 

plaintiff files a claim whose burden of proof is changed from a tort 
claim under the Civil Code as an SQCO Action (Q21 of Q&A); 

• vexatious suits must be prevented (Point of View); and 
• a defendant should be able to roughly understand the stake at dis-

pute at the early stage of an SQCO Action (Point of View).

However, manufacturers are not exempt from an SQCO Action when 
it is alleged that an accident occurred because of a product. According 
to the Agency (Point of View), a manufacturer may make a supporting 
intervention and make its own argument about a product’s defect in 

the ‘litigation seeking declaratory judgment on common obligations’ 
regarding tort liability under the Civil Code; this would be filed against 
the seller. According to the Agency’s interpretation, a defendant seller 
seems to be able to make a third party notice to a manufacturer to pre-
pare for its reimbursement claim against the manufacturer in the future 
(article 53.1 of the Code of Civil Procedure). Therefore, there may be a 
case where a manufacture gets involved in an SQCO Action.

Also, a manufacturer should be alerted when a claim has emerged. 
The new Act denies retroactive effect, so if a consumer contract was 
executed or tort occurred before the effective date of the new Act, 
claims are excluded (article 2 of the Supplementary Provisions of the 
new Act). In addition, as in the fifth bullet point in SQCO Action above, 
a business operator who conducts, for example, solicitation, may be 
a defendant in a claim for damages based on tort regarding the Civil 
Code. Although the Agency provides an interpretation of these terms, 
the scope of these terms is not necessarily clear.

5 What relief may be sought in class proceedings?
The SQCO may ultimately demand a money payment as relief. 
However, the SQCO must first seek a declaration of a common obliga-
tion owed by a business operator to target consumers in the ‘litigation 
seeking declaratory judgment on common obligations’ (articles 2(4) 
and 3 of the new Act). Second, in the ‘simple determination proceed-
ings’ and ‘litigation after objection’, the SQCO or target consumers 
may seek money payments by the business operator as relief (articles 
2(7), 2(8), 12, 46 and 52 of the new Act).

On the other hand, the QCO may demand an injunctive relief in the 
QCO Action (article 14 of the Consumer Contract Act, article 10 of the 
Act against Unjustifiable Premiums and Misleading Representations, 
articles 58-18 to 58-24 of the Act on Specified Commercial Transactions 
and article 11 of the Food Labelling Act).

6 Is there a process for consolidating multiple class action 
filings?

There is a process for consolidating multiple ‘litigations seeking declar-
atory judgment on common obligations’. If the SQCO files the case (the 
‘latter case’) containing the same claim against the same business oper-
ator as another pending case (the ‘earlier case’) filed by another SQCO, 
the court where the earlier case is pending has a preclusive jurisdiction 
over such claim (article 6.5 of the new Act). Therefore, the latter case 
will be transferred to the court where the earlier case is pending, and 
these two cases will be consolidated (article 7.1 of the new Act).

Each party in a case has an obligation to notify the court of the 
existence of the other case (article 7.2 of the new Act). This is because 
the defendant, a business operator, should know of the existence of the 
other case. Under the new Act, the plaintiff (the SQCO) should know of 
the existence of the other case through a notice obligation that exists 
among all SQCOs upon the filing of a SQCO Action.

A QCO Action has a similar procedure as above, but the court does 
not necessarly transfer or consolidate cases (articles 44 and 45 of the 
Consumer Contract Act).

7 How is a class action initiated?
The QCO cannot file a QCO Action until one week after such written 
demand was received, unless the would-be defendant refuses to accept 
the injunction demand (article 41.1 of the Consumer Contract Act).

An SQCO Action is initiated by simply filing a complaint. There is 
no requirement for a notice with opportunity to cure prior to filing the 
complaint. The Consumer Affairs Agency explains this point by neces-
sity of immediate filing in cases where a defendant business operator 
may dispose of or hide its assets.

8 What are the standing requirements for a class action?
In an SQCO Action, only SQCOs have standing before the ‘litigation 
after objection’ (articles 3.1 and 12 of the new Act). The Consumer 
Affairs Agency explains that only SQCOs are given standing in order 
to prevent vexatious cases, as SQCOs are under governmental supervi-
sion (Atsushi Suzuki ‘Summary of the bill of Special Act on Consumer 
Trial Procedure’ NBL 2014,1,1 No. 1016, page 33).

On the other hand, in the ‘litigation after objection’, each target 
consumer has standing (articles 46.2, 52.1 and 53.1 of the new Act). 
Among other reasons, the Consumer Affairs Agency explains that this 
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is because the determination of the claim is finalised in the ‘litigation 
after objection’.

In a QCO Action, only QCOs have standing (article 14 of the 
Consumer Contract Act, article 10 of the Act against Unjustifiable 
Premiums and Misleading Representations, articles 58-18 to 58-24 of 
the Act on Specified Commercial Transactions and article 11 of the 
Food Labelling Act).

9 Do members of a class have to opt in or opt out of the 
action? Are class members notified that an action has been 
commenced on their behalf and, if so, how?

In an SQCO Action, a target consumer must delegate authority to the 
SQCO to benefit the outcome of the ‘litigation seeking declaratory 
judgment on common obligations’ in the ‘simple determination pro-
ceedings’ (article 9 of the new Act), and this delegation could be seen as 
an opt-in (Q6 of Q&A). If ‘simple determination proceedings’ are com-
menced, the court must announce the basic facts of the ‘simple deter-
mination proceedings’ by an official gazette (article 22.1 of the new Act). 
Also, the SQCO must:
• individually notify known target consumers of the facts including 

but not limited to the outcome in the ‘litigation seeking declara-
tory judgment on common obligations’ by sending letters or emails 
(article 25 of the new Act); and 

• disclose the facts above to the public in an appropriate manner 
including but not limited to a posting on the website of the SQCO 
(article 26 of the new Act). 

In addition, the defendant business operator owes an obligation to:
• announce the information regarding the ‘simple determination 

proceedings’ by a posting on the website of the business operator 
or by any other similar manner (article 27 of the new Act); and 

• disclose documents stating the names, addresses or other informa-
tion of the target consumers to the SQCO, if the business opera-
tor has such documents (article 28 of the new Act). However, this 
shall not apply when an unreasonable amount of expense or time is 
required for the business operator to specify the scope of the docu-
ments to be disclosed (proviso of article 28.1 of the new Act).

The Consumer Affairs Agency in Japan disclosed the Guidelines for 
the new Act in November 2015. The Guidelines provide details of 
announcement to be made by a business operator as above. A business 
operator should make such announcement by (i) posting on the inter-
net, (ii) posting in an office or other similar place or (iii) other similar 
methods. If a business operator chooses (i), the operator must post the 
necessary information on either the top page or a notable part of the 
website, or summarise the necessary information there and put a link 
to detailed information.  

An announcement must include the main sentence issued in a sim-
ple determination proceeding, a scope of target consumers and target 
credit, a name and address of the SQCO that is involved in the simple 
determination proceeding and a schedule of submission and approval. 
In addition, according to the Guidelines, it is desirable that a business 
operator posts contact information of the SQCO such as a phone num-
ber or URL of the website.

In a QCO Action, there is no opt-in or opt-out. If the QCO is suc-
cessful in an injunction, the business operator must stop solicitation 
or use of contract term against all consumers following such injunc-
tion, and consumers will enjoy a benefit in fact without any opt-in (Q2 
of Q&A, page 26 of ‘Material for explanatory meeting of consumer 
organisation action system’). In contrast, even if the QCO fails in the 
injunction, the judgment has no legal effect on consumers without opt-
out. This means that the business operator is still exposed to the risk of 
injunction by consumers even after prevailing against the QCO.

10 What are the requirements for a case to be filed as a class 
action?

There are requirements of multiplicity (article 2.4 of the new Act), com-
monality (article 2.4 of the new Act) and dominance (article 3.4 of the 
new Act) in the ‘litigation seeking declaratory judgment on common 
obligations’ (Q8 of Q&A, Suzuki, supra question 8 at 34). 

First, a business operator must owe payment obligations to a ‘con-
siderable amount of target consumers.’ The amount that will satisfy 
this requirement is not clear because it is the court that makes the final 

judgment. The Consumer Affairs Agency states that several tens of 
target consumers will satisfy this requirement in a general case (Q12 of 
Q&A). 

Second, an obligation owed by a business operator to target con-
sumers must be based on the common factual and legal cause. 

Third, the case is not one where there are individual facts depend-
ing on each target consumer, and therefore unsuitable for a determina-
tion through the ‘simple determination proceedings’. There are no such 
three requirements for a QCO Action. 

There is no pleading requirement that is unique to a QCO or SQCO 
Action, but the court will dismiss a case if it finds that the case lacks 
the requirements.

11 How does a court determine whether the case qualifies for a 
collective or class action?

There is no special motion, hearing or procedure to determine whether 
a case satisfies requirements for a QCO or SQCO Action. Therefore, 
the general rules in the Code of Civil Procedure are applicable. Namely, 
with respect to the matters to be examined upon the court’s own author-
ity, the court voluntary starts to examine such matters. However, as to 
affirmative defence matters, the court starts to examine the matters 
after a party’s motion. The court will dismiss the case if it finds that it 
lacks the requirements for such an action, and parties cannot correct it 
as a result of the examination (Q4, Q12, Q13 and Q32 of Q&A; article 3.4 
of the new Act). With respect to the three requirements of multiplicity 
(article 2.4 of the new Act), commonality (article 2.4 of the new Act) and 
dominance (article 3.4 of the new Act) in a SQCO Action (see question 
10), whether they are the matters to be examined upon the court’s own 
authority or affirmative defence matters is unclear, because the new 
Act does not have explicit provisions. However, the defendant benefits 
greatly if a case is dismissed because of the lack of these three require-
ments, since the defendant escapes the risk of a huge amount of pay-
ment obligation. Therefore, in practice, it is likely that a defendant will 
start an argument on these three requirements. The parties are likely 
to argue and prove whether the requirements are satisfied in the earlier 
stage of a lawsuit in most cases, unless they are obviously satisfied.

With respect to the burden of proof, this depends on whether a 
matter is subject to the argument principle or the principle of detection 
by the court’s own authority. If the matter is strongly related to the pub-
lic interest, it is subject to the principle of detection by the court’s own 
authority. In that case, no party owes the burden of proof and the court 
voluntary collects facts and evidence. On the other hand, if the matter 
is subject to the argument principle, it seems that multiplicity and com-
monality are on a plaintiff, and dominance is on a defendant from the 
manner of description in each clause in the new Act. The Consumer 
Affairs Agency states that a plaintiff owes the burden of multiplicity (Q4 
in Q&A), but it does not give similar information regarding commonal-
ity and dominance. In any case, which party owes the burdens of proof 
is uncertain at this point because these are also not expressly provided 
for in statute. The standard for determination of the three requirements 
is likely to be the preponderance of evidence, following the general rule 
in the civil lawsuits.

12 How does discovery work in class actions?
In Japan, there is no discovery rule that is equivalent or similar to the US 
discovery rule. However, the court may order the submission of a docu-
ment that falls in particular categories under general rule in the Code 
of Civil Procedure in the ‘litigation seeking declaratory judgment on 
common obligations’ and ‘litigation after objection’. Furthermore, civil 
evidence preservation is sometimes used for the purpose of disclosure 
of the other party in practice. However, the power of these measures to 
coerce disclosure is much weaker than the discovery, so a plaintiff will 
have difficulty in proving in these lawsuits in many cases.

On the other hand, the court cannot order the submission of a 
document in the ‘simple determination proceedings’ (article 45.2 of the 
new Act). In addition, a business operator must disclose documents 
including the information regarding target consumers such as names 
if the conditions are satisfied (see question 9; article 28 of the new Act).

13 Describe the process and requirements for approval of a class-
action settlement.

In an SQCO Action there are special requirements and processes for a 
settlement, because the settlement affects target consumers in certain 

© Law Business Research 2016



Sidley Austin Nishikawa Foreign Law Joint Enterprise JAPAN

www.gettingthedealthrough.com 59

cases. First of all, in a settlement inside the court in the ‘litigation seek-
ing declaratory judgment on common obligations’, the SQCO and a 
business operator may decide whether all or part of a common obliga-
tion exists (article 10 of the new Act). However, such SQCO must notify 
the other SQCOs of its settlement plan before entering into it (article 
78.1(7) of the new Act). In addition, the SQCO may not enter into a set-
tlement that disposes target consumers’ rights without settling whether 
all or part of the common obligation exists. Furthermore, the SQCO 
cannot enter into a settlement that disposes of the right of an individ-
ual target consumer (Q42 and Q45 in Q&A). In contrast, it is unclear 
whether the SQCO can make a settlement that contains a withdrawal 
of the case outside the court (Q43 in Q&A). The Guidelines clarify that a 
business operator may voluntarily make payment to consumers before 
a simple determination proceeding. As a background for this clarifica-
tion, before the disclosure of the Guidelines, some lawyers argued that 
such payment may constitute a violation against a prohibition of profit 
offering to a third party in connection with a SQCO lawsuit. Because of 
this clarification, a business operator should consider a voluntarily pay-
ment before simple determination proceeding as an option to reduce 
the risk of huge compensation.

In the ‘simple determination proceedings’ and ‘litigation after 
objection’ the SQCO can enter into a settlement inside or outside the 
court without any special approval or procedure after being delegated 
authority by a target consumer (articles 65.1 and 65.2(1) of the new Act). 
In contrast, the SQCO cannot enter into a settlement before being del-
egated authority (Q43 of Q&A).

On the other hand, there is no requirement for approval for 
a settlement in a QCO Action, because the settlement does not 
affect consumers.

14 May class members object to a settlement? How?
Target consumers cannot object to a settlement entered into during the 
‘litigation seeking declaratory judgment on common obligations’. This 
is because, if a target consumer is dissatisfied with the settlement, he 
or she can refrain from opt-in in the ‘simple determination proceed-
ings’, then the settlement will not have any legal effect on the target 
consumer (Q43 of Q&A).

On the other hand, in a settlement entered into in the ‘simple 
determination proceedings’ or ‘litigation after objection’, whether tar-
get consumers can object to the settlement is not clear. At least a target 
consumer who opposes the settlement can refrain from being affected 
by the settlement by withdrawing the opt-in. However, whether the 
SQCO is required to notify target consumers before entering into the 
settlement is unclear at this point, so whether target consumers have 
the opportunity to withdraw opt-in is unclear.

Consumers may not object to a settlement in a QCO Action, 
because the settlement does not affect consumers.

15 What is the preclusive effect of a final judgment in a class 
action?

The final judgment in the ‘litigation seeking declaratory judgment on 
common obligations’ has a preclusive effect on the plaintiff SQCO, a 
defendant business operator, and the other SQCOs if the plaintiff has 
lost (Q40 of Q&A). If the plaintiff has prevailed in whole or in part, 
the preclusive effect also covers the target consumers who made a 
delegation to the SQCO (opt-in) in the ‘simple determination proceed-
ings’ (article 9 of the new Act). Therefore, from the target consumers’ 
perspective, they may opt in only when they are comfortable with the 
outcome of the ‘litigation seeking declaratory judgment on common 
obligations’. In contrast, from the perspective of a business operator, it 
will owe payment obligations to most target consumers if it loses in the 
‘litigation seeking declaratory judgment on common obligations’. In 
addition, the business operator is no longer exposed to the risk of law-
suit from any SQCO if it prevails once in the ‘litigation seeking declara-
tory judgment on common obligations’, but it is still exposed to the risk 
of lawsuit by individual target consumers. However, it is anticipated 
that target consumers rarely file a lawsuit after the SQCO loses.

Judgments in the ‘simple determination proceedings’ and ‘litiga-
tion after objection’ have a preclusive effect on the target consumers 
who opted in, and a defendant business operator (article 9 of the new 
Act). In addition, there is likely to be a preclusive effect on the SQCO, 
but there is no express clause in the new Act.

The final judgment in a QCO Action has a preclusive effect on the 
plaintiff QCO and a defendant business operator, but the judgment 
does not have a preclusive effect on consumers.

16 What type of appellate review is available with respect to class 
action decisions?

There is no special rule for standards or procedures for an appellate 
review in a QCO or SQCO Action. General rules in the Code of Civil 
Procedure, under which an appeal court examines the appropriateness 
of fact findings and law applications by the lower court, are applicable.

17 What role do regulators play in connection with class actions?
Regulators do not play any role in a QCO or SQCO Action. A settlement 
in a QCO or SQCO Action has no legal effect on a pending or future reg-
ulatory action. However, these settlements may have an effect on the 
administrative direction of regulators. In addition, the Prime Minister 
supervises the QCOs and SQCOs (articles 30–33 of the Consumer 
Contract Act, article 85 of the new Act), and if they have any problem in 
operating for consumers the Prime Minister will cancel their qualifica-
tions (article 34 of the Consumer Contract Act, article 86.2 of the new 
Act). The Guidelines give detailed and strict criteria for supervision of 
a SQCO. For example, a SQCO cannot act without a purpose to support 
consumer interest. In other words, a SQCO cannot aim to profit itself or 
a third party, or damage a counterparty. Also, unless the circumstances 
are exceptional, a SQCO cannot file a litigation seeking declaratory 
judgment on common obligations when the court will clearly reject or 
dismiss the claim and the SQCO recognises it. For instance, if a busi-
ness operator conducted an appropriate recall, a SQCO cannot file 
a lawsuit.

18 What role does arbitration play in class actions? Can 
arbitration clauses lawfully contain class-action waivers?

Whether the QCO or SQCO can be a party of an arbitration is not 
expressly provided in statute. The QCO is likely to be able to be a party 
of an arbitration, because the QCO has a claim for an injunction out-
side the court (article 12 of the Consumer Contract Act), and there is a 
clause that states that a QCO is obliged to notify the other QCOs and 
the Prime Minister of Japan when the QCO has entered into an arbi-
tration agreement related to an injunction in the Consumer Contract 
Act (article 23.4(3) of the Consumer Contract Act). However, there is no 
disclosed precedent where a QCO has become a party in an arbitration.

On the other hand, it seems that the SQCO cannot be a party in 
an arbitration (though this is not expressly provided in statute) because 
the SQCO does not have a claim for payment outside the court. Also it 
is not expressly provided in statute whether a target consumer can del-
egate authority to the SQCO even if there is a waiver clause of delega-
tion in a contract, so it is the subject of an interpretation by the court.

19 What are the rules regarding contingency fee agreements for 
plaintiffs’ lawyers in a class action?

There may be two types of fees in a QCO or SQCO Action:
• the fees for attorneys from a QCO or SQCO; and 
• the fees for a QCO or SQCO from consumers. 

With respect to the fees for attorneys, there is no prohibition in statute, 
so a contingency fee is likely to be allowed. However, excessive fees 
may violate against legal ethics. Similarly, although contingency fees 
are not prohibited for an SQCO, the government will review the fee 

Update and trends

The new Act came into effect on 1 October 2016. In addition, the 
Consumer Affairs Agency disclosed an Order for Enforcement, 
Ordinance for Enforcement and Guidelines for the new Act 
after the submission of the final draft for a prior publication. The 
Guidelines have revealed some important points for a business 
operator to consider its strategy for an SQCO Action. However, 
an SQCO Action is a new system and there are still many unclear 
points to be resolved by an accumulation of precedents. If a busi-
ness operator became involved in an SQCO Action, it should con-
sult with an experienced litigation lawyer at the earliest stage to find 
out the best option and strategy.
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agreement (articles 65.4(6), 66.2(5) and 70 of the new Act), and if the 
fees are inappropriate the government will take appropriate measures 
including but not limited to cancelling the qualification of the SQCO 
(article 86.2 of the new Act).

On the other hand, the QCO is not supposed to receive any fees, 
though receiving fees is not prohibited in statute.

20 What are the rules regarding a losing party’s obligation to pay 
the prevailing party’s attorneys’ fees and litigation costs in a 
class action?

Basically, the general rule in the Code of Civil Procedure is applicable 
to a QCO or SQCO Action. Under the general rule, the losing party 
bears the litigation cost in principle (article 61 of the Code of Civil 
Procedure). However, in the ‘simple determination proceedings’ there 
is a special rule under which the bearer is different depending on the 
outcome of the proceeding and item of cost (articles 48.1, 49.3 of the 
new Act, article 61 of the Code on Civil Procedure). It should be noted 
that the costs of notification and announcement to target consumers, 
which may be huge amount, are excluded from litigation costs, because 
these costs are considered to be for preparation of litigation (Q56 and 
Q57 of Q&A). Therefore, the SQCO bears the costs of notification and 
announcements regardless of the outcome of the SQCO Action.

With respect to attorneys’ fees, the court usually denies recovery 
but grants them as a part of damages only in a limited amount and lim-
ited cases such as a tort action. This practice is likely to apply to the 
SQCO Action, but is uncertain at this point.

21 Is third-party funding of class actions permitted?
Third-party funding is not prohibited under Japanese law, but is uncom-
mon in Japan. One possible reason for this is there is less merit for inves-
tors, because Japanese courts do not grant as much compensation as 
US courts do, even if a plaintiff prevails in tort actions . However, there 

will be more cases where the court orders compensation for many con-
sumers, and the aggregated amount to all the consumers will be huge 
because of the introduction of the SQCO Action. Then, it seems there 
is more merit for investors, so third-party funding may become com-
mon and regulations regarding funding may be needed in the future.

22 Can plaintiffs sell their claim to another party?
With respect to the transfer of a claim for injunction by the QCO or claim 
for filing action by SQCO, there is no express prohibition in statutes. 
However, it seems that neither the QCO nor the SQCO can sell claims, 
because they receive qualifications through examination by the Prime 
Minister of Japan and are given claims based on such qualifications.

On the other hand, there is no special rule for the transferability of 
a claim by a consumer. Therefore, under the general rule in the Civil 
Code, a consumer seems to be able to sell his or her claim, other than a 
tort liability claim. However, to buy and collect these claims and file a 
huge lawsuit may constitute a violation against the Attorney Act (arti-
cles 72 and 73 of the Attorney Act).

23 If distribution of compensation to class members is 
problematic, what happens to the award?

In an SQCO Action, the final relief is money payment (articles 2(7), 2(8), 
12, 46 and 52 of the new Act), and the payment will be done through the 
SQCO (Q29 of Q&A). Therefore, technically there could be a distribu-
tion problem if any target consumer does not receive the money from 
the SQCO for a long time. The new Act does not have a specific rule for 
such money.

In a QCO Action, the relief is an injunction, so there is no distri-
bution (article 14 of the Consumer Contract Act, article 10 of the Act 
against Unjustifiable Premiums and Misleading Representations, arti-
cles 58-18 to 58-24 of the Act on Specified Commercial Transactions 
and article 11 of the Food Labelling Act).
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Aguilar & Loera, SC

1 Outline the organisation of your court system as it relates 
to collective actions. In which courts may class actions be 
brought?

Under Mexican legislation, class actions are subject to federal jurisdic-
tion. The Mexican federal court system is integrated by one Supreme 
Court of Justice, 221 collective courts, 88 unit courts and 398 dis-
trict courts.

Class actions may be initiated before a civil district court 
(the Court).

2 How common are class actions in your jurisdiction? What has 
been the recent attitude of lawmakers and the judiciary to 
class actions?

For many years, the Federal Consumer Protection Law and the 
Agrarian Law provided for class actions that could only be initiated by 
the Director of the Federal Consumer Attorney’s Office and the agrar-
ian communities, respectively. In the first case, the exclusive standing 
of the Director weakened the mechanism and the few cases brought 
failed, for example, against airlines, real estate designers and mobile 
phone companies. Consequently, such legal mean was rarely used in 
the past. These actions were known simply as ‘group actions’. Until 
2010, only eight group actions were filed and all of them were related to 
consumer protection matters.

For the above reasons, Mexico considered it extremely impor-
tant to legally introduce a class actions mechanism at a constitutional 
level in order to eliminate abusive business practices and to provide 
adequate and better access to justice. In this regard, on 29 July 2010, 
a class action mechanism was formally established in Mexico through 
a constitutional amendment to article 17. Subsequently, on 30 August 
2011, the Mexican Congress enacted several federal law amendments 
in order to authorise the implementation of class actions and further 
identify the different types of claims that may be pursued. The new 
amendments became effective as of 1 March 2012.

As a result of the recent enactment of legislation related to class 
actions in Mexico, only a few cases have been initiated. Nevertheless, 
the number of filings has been gradually increasing. Nowadays, 15 class 
actions in diverse fields are active and with opportunity for members to 
opt in, 11 of which were filed by non-profit civil associations and four by 
the Federal Consumer Attorney’s Office.

3 What is the legal basis for class actions? Is it derived from 
statute or case law?

As stated above, the legal basis for class actions derives from statutory 
law, particularly from article 17 of the Mexican Constitution.

The legal procedure and requirements to file a class action are pro-
vided under Chapter V of the Federal Code of Civil Procedure. This 
provides, among others, for:
• the creation of three types of class action;
• the parties that may initiate such actions (ie, plaintiffs); and 
• the inclusion of the available remedies. 

Specifically, the three types of class actions that were introduced are: 
• ‘diffuse’ class actions;
• class actions ‘in the strict sense’; and 

• ‘individual homogenous’ actions, which may be filed by non-profit 
organisations or a group of at least 30 members. 

The statute of limitations to file a class action is three years and six 
months from when the damage was caused, unless it is continuous; 
and thus, the term to file begins on the last day in which the claimed 
damage occurred.

4 What types of claims may be filed as class actions?
Class actions may only be filed against events that cause damages to:
• consumers or users of goods or services (public and private);
• the environment; and 
• consumers due to anticompetitive practices. 

To date, the most common area where class actions have been filed is 
consumer protection.

Class actions may be brought to enforce the following rights:
• ‘diffuse’ class actions protect those rights that are indivisible in 

nature, and the plaintiff is an undetermined community that does 
not necessarily need to have a legal relation with the defendant (eg, 
people’s right to a healthy environment); 

• actions ‘in the strict sense’ protect rights belonging to a deter-
mined community related by a common circumstance arising from 
a legally recognised relationship (eg, clients’ rights affected due to 
the charging of excessive fees from a mobile phone company); and 

• ‘individual homogenous’ actions protect contractual rights that 
have a common origin but not necessarily a common result (eg, a 
polluted lake, people of the surrounding villages might have devel-
oped health problems, or landowners may have suffered personal 
or property damage).

So far, Mexican courts have not expressly ruled that certain types of 
claims may not be litigated by a class. 

5 What relief may be sought in class proceedings?
According to the Federal Code of Civil Procedure, for a ‘diffuse’ class 
action the corresponding court may order damage repair to plaintiffs 
as a way of restitution of the previous status quo. If it is not possible to 
return effects to their previous status, the Court will determine mon-
etary compensation in accordance with the resulting damage. The lat-
ter amount shall be deposited in a fund administered by the Federal 
Judicial Council, so as to cover the expenses incurred in these cases 
including legal fees. For ‘individual homogenous’ actions and ‘in the 
strict sense’ actions, the Court will also order damage repair on an indi-
vidual basis (ie, each member must prove his or her individual dam-
ages). It is important to mention that settlement is encouraged under 
the legislation. The parties are therefore allowed to reach settlements 
(full or partial) at any stage of the proceedings. Moreover, an injunction 
relief may be requested by any of the parties and may consist of: 
• a suspension of the activities that are causing the damage if the 

same may be irreparable;
• an order to carry out activities in order to offset the omission that 

caused the damage;
• seizure of property and goods that are causing the damage; and
• any other measure as deemed appropriate by the Court.

© Law Business Research 2016



MEXICO Aguilar & Loera, SC

62 Getting the Deal Through – Class Actions 2017

6 Is there a process for consolidating multiple class action 
filings?

Yes, as long as the object is the same within two procedures (ie, lis pen-
dens rule). In this case the oldest procedure will consolidate those filed 
thereafter. The immediate and practical effect will be that only one rul-
ing will be issued. It is worth mentioning that an individual action and a 
class action cannot be consolidated. In this case, the plaintiff in both pro-
cedures shall inform the corresponding courts, and may choose to con-
tinue with the individual action or drop the same and join the ongoing 
class action within 90 days following notification of this circumstance.

As a result of the recent introduction of class actions in Mexico, 
currently, only the Federal Consumer Attorney’s Office has an online 
database that allows the general public to learn about class actions in 
process. This is key to deciding whether to opt in to an existing class 
action or file a new one.

7 How is a class action initiated?
A class action begins with the filing of the complaint before the Court. 
The statute of limitation is three years and six months starting from the 
date when the damage was caused. Either the plaintiff or the defendant 
may appeal against the admission or dismissal of the complaint.

A notice with opportunity is not required prior to filing a complaint 
under Mexican legislation.

8 What are the standing requirements for a class action?
The standing requirements for a class action are as follows.

Entitlement to file an action
Only the following plaintiffs are entitled to bring class actions before 
the Court:
• the Federal Consumer Attorney’s Office;
• the Federal Environmental Protection Attorney’ Office;
• the National Commission for the Protection and Defence of Users 

of Financial Services;
• the Federal Antitrust Commission;
• a legal representative of a community composed of at least 

30 members;
• non-profit civil associations whose social purpose includes the pro-

motion and defence of the rights and interests subject matter of the 
relevant class action. In addition, this association must be incorpo-
rated at least one year prior to the filing of the class action; and

• the Attorney General of the Mexican Republic.

Appropriate representation
It is considered as appropriate representation, among others, to: 
• act with due diligence, expertise and good faith;
• avoid conflicts of interest with the class members; and
• avoid the filing of class actions negligently or with electoral, profit, 

speculative or fair competition purposes.

Plaintiff ’s injury or damage
It is necessary to demonstrate actual damage caused to a plaintiff.

9 Do members of a class have to opt in or opt out of the 
action? Are class members notified that an action has been 
commenced on their behalf and, if so, how?

Yes, they have to opt in. Only the individuals that are directly affected 
and that file the legal petition are part of the same, and any interested 
party may join the class action after filing a request to become part of it. 
When the class action members are determined, in order to opt in the 
action, they shall address a written notice to the entitled person who will 
file the class action (ie, legal representative), who will subsequently file 
it before the Court. Members may opt in throughout the whole process, 
as well as 18 months after the final judgment or class action settlement.

Under Mexican legislation, the opt-out rule is not provided and 
therefore not applicable.

10 What are the requirements for a case to be filed as a class 
action? 

First and foremost, there must be a minimum of 30 members in order 
to file a class action. Furthermore, the complaint must include the fol-
lowing information: 

• the Court where the action will be initiated;
• the name of the legal representative, as well as the corresponding 

documents evidencing such condition;
• for actions ‘in the strict sense’ and ‘individual homogenous’, the 

names of each of the members;
• the defendant’s name and address;
• a description of the collective impaired rights;
• type of action (whether ‘diffuse’, ‘in the strict sense’ or ‘individual 

homogeneous’);
• specific claims;
• common facts and circumstances between the members; and 
• legal grounds.

As to the pleading requirements, the following shall be satisfied: 
• the subject matter shall be related to consumers or users of goods or 

services (public and private), the environment or consumers due to 
anticompetitive practices;

• the class action is based on the same or common (de iure or de 
facto) circumstances within the members of the community;

• the class action is filed by at least 30 individuals (for actions ‘in the 
strict sense’ and ‘individual homogenous’);

• the class action has causal link between the object of the action filed 
and the damage alleged;

• the class action has not been previously substantiated in another 
trial and stated as binding and enforceable; and 

• the class action is within the statute of limitations’ term.

11 How does a court determine whether the case qualifies for a 
collective or class action?

For actions ‘in the strict sense’ and ‘individual homogenous’, each one 
of the members of the community shall give their consent and all the 
members shall be identifiable.

Once the lawsuit is filed, the Court will give notice to the defendant 
throughout the next three days and will provide the defendant with five 
days in order to assert his or her rights in its best interest. Subsequently, 
throughout the following 10 days the Court must determine if the action 
filed qualifies as a class action or not, by corroborating that all the strin-
gent requirements are met. Afterwards, if admitted the legal petition 
shall be ratified by the legal representatives.

Further to qualification of the action (ie, certification order), the 
Court must give notice to both parties of the admission or dismissal 
of the lawsuit. Thereafter, the defendant shall give formal response to 
the lawsuit within the next 15 days, giving opportunity to the plaintiff to 
assert his or her rights.

Once the foregoing is completed, the Court shall arrange a date and 
time for the preliminary conciliation hearing.

The process continues with the evidentiary phase and final hearing. 
The Court rules the final determination 30 business days after the final 
hearing has taken place. In practice, the procedures last for one to three 
years, even if the legislation provides for a minor term for resolution. 
This is due to the fact that the Court may extend the statutory terms at 
its own discretion.

In connection with the evidentiary requirements, it is important to 
highlight that, according to the applicable legislation, the Court may:
• obtain all kinds of evidence from any person, document or source, 

either ex parte or ex officio, provided that it has an immediate rela-
tion to the alleged facts;

• order at its discretion, additional and necessary information to have 
a better overview of the case;

• take into account statistical or scientific information; and 
• consider the written or verbal statements made by third par-

ties as amicus curiae, provided that the submission is relevant to 
the lawsuit.

12 How does discovery work in class actions?
Mexican legislation does not provide for discovery, in other words, 
defendants opposing class certification may not rely on information 
obtained through discovery. Defendants need to rely on readily avail-
able evidence that can be gathered within the five-day response term. 
Under Mexican legislation it is a purely procedural mechanism, in which 
the Court does not conduct a rigorous analysis and does not examine 
the merits as such when issuing the certification order.
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13 Describe the process and requirements for approval of a class-
action settlement.

On the preliminary conciliation hearing, the Court shall personally 
exhort the parties to reach a settlement. For this, the Court may obtain 
assistance from the experts that it may consider relevant to the case. 
The parties may reach a class action settlement at any moment during 
the process, but in any event prior to a final judgment being issued.

If the parties reach a class action settlement, the Court must imme-
diately review its legal validity, as well as the proper protection of the 
rights and interests of the class members.

Once the settlement is reached, the Court shall give notice to the 
Federal Consumer Attorney’s Office, Federal Environmental Protection 
Attorney’s Office, National Commission for the Protection and Defence 
of Users of Financial Services, Federal Competition Commission or the 
Attorney General of the Mexican Republic, depending of the type of 
action. In addition to the foregoing, the Court shall listen to the obser-
vations of the class members, if any.

Ten days after the notices described in the previous paragraph 
have taken place, the Court may approve the class action settlement by 
declaring it res judicata.

14 May class members object to a settlement? How?
Class members cannot object to a settlement directly; however, the 
Court shall ensure that the settlement duly protects the interests of the 
community. To determine this, the Court will listen to the comments 
that the class members may have on the proposed settlement.

15 What is the preclusive effect of a final judgment in a class 
action?

Once a class action has been terminated, either by a settlement or a 
judicial judgment, and such resolution has reached the status of res 
judicata, the subject matter of said particular class action cannot be 
raised again, either in the same Court or another. This principle, also 
known as ne bis in idem, is applicable to the Mexican legal system.

16 What type of appellate review is available with respect to class 
action decisions?

Parties may file an appellate review against the Court resolution. The 
corresponding unit court shall resolve this appellate review. In the case 
of violation of constitutional rights, a constitutional lawsuit (amparo) 
may be filed before a collective court.

17 What role do regulators play in connection with class actions?
The regulators that are entitled to initiate class actions under Mexican 
law are the Federal Consumer Attorney’s Office, Federal Environmental 
Protection Attorney’ Office, National Commission for the Protection 
and Defence of Users of Financial Services, Federal Competition 
Commission and Attorney General of the Mexican Republic.

The regulators’ role is key to gaining access to class members’ files. 
The Federal Consumer Attorney’s Office is currently the only regula-
tor that has an internet database where class members may easily gain 
access to their files, as well as learn about the status of their files and 
other pending class actions.

Finally, if the parties reach a class action settlement, the pending 
action would immediately come to an end since the settlement object 
will be declared res judicata. In addition, if a settlement is reached, reg-
ulators shall not be entitled to initiate identical class actions (previously 
declared res judicata).

Follow-on class actions are not regulated under Mexican law as 
such, and courts have not yet ruled anything on this matter. 

18 What role does arbitration play in class actions? Can 
arbitration clauses lawfully contain class-action waivers?

There is no specific provision under Mexican legislation that allows or 
restricts the existence of class action waivers. However, the Mexican 
Supreme Court of Justice has recently issued a precedent determining 
that it is possible to initiate class actions, even with the existence of arbi-
tration clauses. The legal reasoning behind this is that the legislation 
related to the subject matter of the class actions (consumer relations 
and environment) are of public interest and therefore cannot be waived 
by a private arbitration clause.

19 What are the rules regarding contingency fee agreements for 
plaintiffs’ lawyers in a class action?

The general rule is that each party shall pay its own costs and fees, 
which are arranged privately.

However, the legislation provides that such fees are subject to the 
following maximums:
• up to 20 per cent, if the payoff amount is less than 200,000 times 

the established minimum wage;
• if the payoff amount is above 200,000, but below 2 million times 

the minimum wage, the fees over the first 200,000 may be up to 20 
per cent, and up to 10 per cent over the remaining amount; and

• if the payoff amount exceeds 2 million times the minimum wage, 
the tariff over the first 2 million must be up to 11 per cent, and up to 
3 per cent over the remaining amount.

20 What are the rules regarding a losing party’s obligation to pay 
the prevailing party’s attorneys’ fees and litigation costs in a 
class action?

In the event of a resolution favourable to plaintiffs, such judicial reso-
lution includes the rules regarding the payment of attorneys’ fees and 
litigation costs according to the following:
• The resolution shall favour the payment of the costs and fees. Such 

payment shall be disbursed from the fund (see question 5) in the 
event of a social interest justifying such disbursement and to the 
extent the existing funds are sufficient.

• In the event of a resolution determining a quantifiable amount, the 
plaintiffs shall pay as attorneys’ fees, between 3 per cent and 20 
per cent of the total amount of the resolution. For this, the Court 
shall take into account the amount and complexity of the work per-
formed, the number of plaintiffs, the benefit for the respective com-
munity and any other relevant circumstances.

In the event of resolutions that do not determine a quantifiable amount, 
the Court shall determine the attorneys’ fees taking into account the cri-
teria described above.

21 Is third-party funding of class actions permitted?
Yes, to the extent that there is no express legal prohibition to do so. 
However, there is a prohibition to initiate collective actions with elec-
toral, profit, speculative or fair competition purposes.

22 Can plaintiffs sell their claim to another party?
No. However, other affected parties may adhere to the collective action 
during the process and 18 months after the resolution or the settlement 
is deemed as res judicata.

Update and trends

Regarding legislative developments, in February 2016 an initia-
tive to amend the Federal Law of Environmental Liability and the 
Federal Code of Civil Procedure was introduced to the Mexican 
Senate. The purpose of this initiative is to remove current require-
ments for private entities. Today, it is necessary for a private entity 
that intends to initiate a class action to be incorporated at least one 
year prior to such filing, and in particular, in environmental mat-
ters such private entities shall be incorporated at least three years 
before the filing of a class action. This initiative intends to eliminate 
such requirements.

As for the judicial scope, the Supreme Court of Justice has 
recently issued several judicial precedents, mostly in matters 
regarding jurisdiction as to the competent courts that shall resolve 
particular class actions, and interpretation of the law. In addition, a 
judicial precedent was recently issued determining that, in environ-
mental matters, it is not necessary to comply with the requirement 
of having a minimum of 30 members in order to file a class action. 
This precedent is not mandatory yet under Mexican law.

Finally, on 7 June 2016 the National Commission for the 
Protection and Defence of Users of Financial Services and the 
Federal Consumer Attorney’s Office entered into a collaboration 
agreement to improve the protection of the rights of consumers and 
users of financial services. By means of this agreement, cooperation 
commitments were assumed by such authorities to facilitate the 
initiation of class actions.
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23 If distribution of compensation to class members is 
problematic, what happens to the award?

In the case of ‘diffuse’ class actions, distribution of compensation is less 
problematic, as the legislation provides that all amounts deriving there-
from shall be transferred to the fund (see question 5).

The amounts transferred to the fund may be allocated to pay the 
expenses derived from the claim and the corresponding attorney’s or 
representative’s fees, as determined by the corresponding court. In 
addition, such resources may also be used to promote research and dis-
semination of the matters related to the collective actions.

In the case of ‘in strict sense’ actions and ‘individual homogeneous’ 
actions, the compensation shall be distributed by means of a liquidation 
request initiated by each member before the corresponding court. This 
request shall demonstrate the damage suffered.

The resolution shall determine the terms of the distribution. In this 
case the legislation does not provide the option to revert the undistrib-
uted amount to the defendant, to be forfeited to the state or to distribute 
it to a charity or consumer group.
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Portugal
Sandra Ferreira Dias & Margarida Andrade e Castro
Caiado Guerreiro

1 Outline the organisation of your court system as it relates 
to collective actions. In which courts may class actions be 
brought?

Portugal has just one mechanism that is similar to the collective actions 
found in common law systems: the popular action. This mechanism 
is, first of all, foreseen in the Constitution of the Portuguese Republic, 
specifically in article 52, No. 3 and article 60, No. 3, and is established 
by Law No. 83/95 of 31 August. 

Under article 12 of Law No. 83/95 of 31 August, the popular action 
may be brought before administrative or civil courts (bearing in mind 
that as a consequence it can be ruled under administrative procedure 
or under civil procedure), according to the court competence deter-
mined by procedure and material rules.

A class action will be brought before administrative courts when 
the damage to which a person or a group is reacting is related to admin-
istrative acts. On the other hand, if the damage is caused or related to 
a private entity, the class action may be brought before the civil courts.

Regardless of the type of the competent court, the class action may 
be used to prevent or stop certain offences and to claim for damages.

2 How common are class actions in your jurisdiction? What has 
been the recent attitude of lawmakers and the judiciary to 
class actions?

Although there has been legislation on class actions for more than 20 
years (specific regulation on class actions dates from 1995), it is not as 
common as might be expected, mainly because it is not a very well-
known mechanism.

The rules regarding legitimacy and the fact that some legal dis-
putes regarding areas (such as consumers’ rights) are being handled by 
alternative dispute resolution proceedings are other aspects that make 
class actions not very relevant in Portuguese litigation panorama.

 
3 What is the legal basis for class actions? Is it derived from 

statute or case law?
In Portugal class actions derive from statute. 

This mechanism was primarily considered in the Administrative 
Code of 1886 but was specifically contemplated in the Portuguese 
Constitution, and was established by Law 83/95 of 31 August. There 
are other relevant rulings that foresee class actions concerning specific 
areas (for instance the Law of Environment Policy – Law No. 19/2014 of 
14 April, the Consumer Protection Act – Law No. 24/96 of 31 July, the 
Law of Cultural Heritage – Law No. 107/2001 of 8 September, among 
others). 

4 What types of claims may be filed as class actions?
In the Portuguese jurisdiction, class actions were created to protect 
diffuse interests, that is, interests whose holder is not previously deter-
mined but is in the public interest.

Class actions may be used for matters related to public health, 
environment, quality of life, consumer protection, public heritage and 
public domain, although these actions are not restricted to these areas 
(as there can be class actions for product liability and securities).

5 What relief may be sought in class proceedings?
Class actions can be used either to prevent or cease offences that are 
occurring or that are about to occur.

Class actions can also be used to claim compensation for damages 
(both personal injury and property damages) according to civil liability, 
concerning particular or diffuse interests.

Prior to, or during, class action proceedings an injunctive relief can 
be filed by the claimant if it would meet some necessary requirements 
foreseen in the procedural law such as summary evidence of the exist-
ence of the claimed right and summary evidence of the predictable 
damage to the claimant if no urgent measure is taken.

6 Is there a process for consolidating multiple class action 
filings?

The general rules foreseen in the Civil Procedural Code will apply to 
class actions since the law for class actions does not establish any specific 
mechanism concerning the consolidation of class action proceedings.

7 How is a class action initiated?
The action is initiated by filing a complaint, either before the adminis-
trative or civil courts, depending on the type of case.  

8 What are the standing requirements for a class action?
Concerning the legal requirements for a class action, the right to file a 
claim is given to any citizen or association that defends diffuse inter-
ests, even though their interest in the case may not be a direct interest.

The municipalities can also file claims regarding interests within 
their geographic jurisdiction. 

For an association to meet the legitimacy requirement to file claims, 
it must have juridical personality as well as a scope that comprises the 
defence of an interest relevant for the case (for example environment 
or consumer protection). It is also necessary that the association does 
not have any activity in competition with self-employed professionals. 

In summary, class actions might be brought both from public or 
private entities and the plaintiff does not necessarily have to have suf-
fered harm or be at risk of suffering direct harm.

9 Do members of a class have to opt in or opt out of the 
action? Are class members notified that an action has been 
commenced on their behalf and, if so, how?

Article 15 of Law 83/95 of 31 August foresees an opt-out option. 
According to this article, after filing of a complaint by a claimant, all 
those who might have interest in the proceedings will be notified 
through a public announcement, in the media or by edictal citation, 
depending on the case. Although the notification does not have to per-
sonally identify the recipients of the announcement, it is requested that 
the group or groups of persons be individualised.

The people who were notified according to the above will have 
the possibility not to intervene in the proceedings if they express that 
refusal before the court. Otherwise, all notified parties will be included 
in the class action and subject to its terms and effects.

© Law Business Research 2016



PORTUGAL Caiado Guerreiro

66 Getting the Deal Through – Class Actions 2017

10 What are the requirements for a case to be filed as a class 
action?

Concerning the requirements to file a class action it is not especially 
different from any other lawsuit, as the procedural ruling is similar. 

As such, there is no minimum number of persons to be included in 
a class action.

The law attributes legitimacy to file a class action to all citizens 
and associations that defend interests such as public health, environ-
ment, quality of life, consumer protection, cultural heritage and public 
domain, as well as the municipalities, regarding the interests of their 
administrative areas. The public prosecutor is also a legitimate party 
to represent some individuals and entities according to its attributions 
provided by law.

11 How does a court determine whether the case qualifies for a 
collective or class action?

The case is deemed as a class action by the claimant in his or her ini-
tial claim. 

Notwithstanding, the judge can dismiss the claim filed as a class 
action if he or she considers that it is highly unlikely to succeed, after 
having heard the public prosecutor and after having performed the rel-
evant preliminary surveys to support his or her decision.

12 How does discovery work in class actions?
Contrary to what is allowed in common law systems, there is no pretrial 
procedure in Portugal and as such there is no discovery phase prior to 
the admission of the case. 

The parties will show their evidence during the judgment of the 
merits of the lawsuit and in the specific case of class actions the judge is 
not limited to the evidence provided by the parties.

In fact, this proceeding allows the judge to have an active role as 
an evidence seeker in order to gather all necessary evidence related to 
the major issues discussed in the proceeding and initially defined by 
the parties.

13 Describe the process and requirements for approval of a 
class-action settlement.

For a settlement in a class action there are no specific require-
ments beyond the general requirements foreseen in the Portuguese 
Procedural Code to any other lawsuit.

The Portuguese Procedural Code allows the settlement of a law-
suit at any time. The members who want to settle the lawsuit must sign 
a settlement agreement and file it before the court so the judge may 
appreciate its legality and homologates such settlement to be binding 
for the parties involved, as it if it was an award issued by the court.

14 May class members object to a settlement? How?
If any of the interveners on the class action do not agree with the set-
tlement or any of its terms, they should not sign the settlement and the 
proceeding may continue for said interveners. 

15 What is the preclusive effect of a final judgment in a class 
action?

The decision will include all people with an interest in the cause that 
have not opted out from the case during the proceedings. As soon as 
the decision becomes final and definitive (res judicata), it will be pub-
lished in two newspapers presumed to be read by the circle of people 
interested in the case. The decision can either be published in whole or 
in part, depending on its length. 

16 What type of appellate review is available with respect to class 
action decisions?

Portuguese law foresees two levels of appeal (to the appeal courts and 
to the Supreme Court of Justice) and in some circumstances the pos-
sibility to appeal to the Constitutional Court (if the party has evoked 
some ruling foreseen in the Portuguese Constitution during the 
proceedings). 

Regarding the appeals, class actions are subject to general rules and 
therefore the awards issued by a first instance court can be reviewed 
and perhaps annulled by a superior court. 

According to general rules, which will apply to class actions, even 
when a party files an appeal it does not suspend the effects of the award, 
unless exceptional circumstances occur.

17 What role do regulators play in connection with class actions?
There is no established connection between regulators and class 
actions in Portugal, such as in the common law systems. 

Regarding the promotion of class actions, the role of the associa-
tions (public and private) shall be taken into account. They are a very 
useful vehicle to defend the diffuse interests and therefore stimulate 
the filing of claims as class actions. 

18 What role does arbitration play in class actions? Can 
arbitration clauses lawfully contain class-action waivers?

Contrary to common law systems where class actions are more com-
mon, in Portugal there is no particular connection between class 
actions and arbitration. 

As a matter of fact, the inclusion of arbitration clauses in agree-
ments is increasing, but it usually does not foresee any aspect related to 
class actions, since it is not seen as a concern to the parties. 

It should also be said that the law for the class actions (Law 83/95) 
does not foresee the possibility of going to the arbitration court instead 
of the judicial court.

19 What are the rules regarding contingency fee agreements for 
plaintiffs’ lawyers in a class action?

Under the Portuguese Bar Association Rules, Portuguese lawyers are 
forbidden from determining their fees only according to a contingency 
fee agreement, regardless of the type of case. It can be agreed, how-
ever, that part of the legal fees are grounded on a successful fee.

20 What are the rules regarding a losing party’s obligation to pay 
the prevailing party’s attorneys’ fees and litigation costs in a 
class action?

In Portugal, whenever a claim is filed, the claimant must pay an initial 
court fee, as well as the defendant paying a court fee when filing his or 
her defence. 

After issuing a decision, the court determines the final fees to be 
paid by each party according to the proportion of their success.

With reference to class actions, there is a special regimen. First, 
the court does not request an initial court fee when filing the claim, 
this being an exemption. Second, the claimant does not have to pay 
any court fees (either initial or final) even in the event the claim is only 
partly successful.

Finally, and even if the claim is totally unsuccessful, the court will 
determine reduced court fees (between 10 and 50 per cent of the regu-
lar court fees) considering the claimant’s financial situation and the 
reason for the dismissal of the case.

21 Is third-party funding of class actions permitted?
The Portuguese judicial system does anticipate neither a regulation nor 
a prohibition regarding thirty-party funding judicial cases. Therefore, 
it cannot be considered forbidden, although we believe that has no par-
ticular relevance. 

22 Can plaintiffs sell their claim to another party?
Even though it is not as common as in the common law system, accord-
ing to the Portuguese Procedural Code, it is possible for the parties to 
dispose of certain rights during the proceedings (bearing in mind that 
there are some exceptions).

Update and trends

With Portugal being a member of the European Union, we believe 
that possible updates regarding class actions will come through the 
EU. Although there is currently no common procedure for collective 
redress across Europe, the establishment of a mechanism similar 
to class actions has been discussed – the collective redress. There is 
an ongoing European project to study comprehensive, neutral and 
systematic information on collective redress mechanisms through-
out the EU. 
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23 If distribution of compensation to class members is 
problematic, what happens to the award?

In what concerns civil liability, the right to demand compensation 
expires three years after the final decision of the court (after res judi-
cata). After this period, according to Law 83/95, article 22, the amount 
of money not claimed will revert to the Ministry of Justice, to cover the 
payment of the case and to be allocated to promoting access to justice 
for legitimate class action members.

Sandra Ferreira Dias sdias@caiadoguerreiro.com 
Margarida Andrade e Castro mcastro@caiadoguerreiro.com

Rua Castilho, 39-15
1250-068 Lisbon
Portugal 

Tel: +351 213 717 000
Fax: +351 213 717 001
www.caiadoguerreiro.com

© Law Business Research 2016



RUSSIA Jones Day

68 Getting the Deal Through – Class Actions 2017

Russia
Sergei Volfson and Mikhail Ivannikov
Jones Day

1 Outline the organisation of your court system as it relates 
to collective actions. In which courts may class actions be 
brought?

Russian law does not support the concept of class action in its original 
sense in common law legal systems. However, certain close similarities 
can be found in the Russian law-based concept of group legal actions. In 
this chapter we address all questions in consideration of such Russian 
law-based group legal actions as most closely related to class actions.

In Russia, group legal actions may be brought to the follow-
ing courts:
• arbitration courts (state commercial courts), which consider eco-

nomic disputes between legal entities (with minor exceptions) and 
certain specific types of disputes such as corporate disputes involv-
ing a company and its shareholders, including individuals; and

• courts of general jurisdiction, which consider disputes with the 
participation of individuals (this excludes disputes exclusively con-
sidered by arbitration courts).

2 How common are class actions in your jurisdiction? What has 
been the recent attitude of lawmakers and the judiciary to 
class actions?

Group legal actions are considered to be novel procedures in Russia, 
and the first regulation of this type of action appeared in Russian leg-
islation only about six years ago. Group legal actions are still not very 
common in Russian courts and companies and individuals prefer to file 
individual claims. However the institution of group legal actions con-
tinues to develop and the number of such lawsuits is increasing. The 
overall attitude of the Russian lawmakers and the judiciary includes 
the following:
• the introduction of the group legal actions institute in the Russian 

Arbitration Procedure Code (APC) in 2009;
• specific guidance summaries and rulings issued by the High Court 

of Russia as well as by the recently dissolved Supreme Arbitration 
Court of Russia (now merged with the High Court of Russia) 
regarding jurisdictional split between the arbitration courts and 
courts of general jurisdiction regarding group legal actions pro-
ceedings; and 

• the introduction in 2015 of the Code on Administrative Proceedings 
(CAP), which regulates administrative group legal actions of a non-
economic nature. 

3 What is the legal basis for class actions? Is it derived from 
statute or case law?

The legal basis for group legal actions is set in the relevant provisions of 
the APC and the CAP. Although case law is not officially recognised as 
a source of law in the Russian codified legal system, in practice Russian 
courts are usually guided by the case law as well, especially by the 
key rulings of the High Court of Russia and of the recently dissolved 
Supreme Arbitration Court of Russia.

The APC contains most detailed rules on group legal actions, but it 
is only applied by the arbitration courts.

Courts of general jurisdiction are guided by the Civil Procedure 
Code (CPC). The CPC does not contain any specific rules on group 
legal actions. However, in 2015, in its guidance to the lower courts, 
the High Court of Russia particularly noted that the courts of general 

jurisdiction should also be guided (by analogy) by the respective rules 
on group legal actions that are contained in the APC.

The CAP refers only to administrative group legal actions of a non-
economic nature arising from public relations that are considered by 
courts of general jurisdiction (eg, group legal action on challenging of 
certain regulatory acts of the authorities).

Most of the CPC rules are practically the same as the respective 
rules of the APC. Therefore, from this point on we will refer to the rules 
of the APC only.

4 What types of claims may be filed as class actions?
Article 225.11 of the APC indicates that corporate disputes and disputes 
related to the activity of professional participants of the securities mar-
ket may be subject to group legal actions. There is no direct prohibition 
on any particular types of claims being litigated though a group legal 
action. Furthermore, it is indicated in the APC that any other group 
legal actions may in theory also be filed if they meet the requirements 
of such types of actions.  

5 What relief may be sought in class proceedings?
There is no restriction on any specific reliefs in Russian procedural law 
that may be sought in group legal proceedings.

6 Is there a process for consolidating multiple class action 
filings?

There are electronic databases of all ongoing court proceedings for 
courts of general jurisdiction (www.sudrf.ru/index.php?id=300) and 
for the arbitration courts (kad.arbitr.ru). Through these online public 
databases, claimants and courts may find out about competing actions 
in other fora and decide which one should progress.

According to article 225.16, paragraph 4 of the APC, arbitration 
courts should not accept a group legal action for consideration if it was 
initiated by a party that did not opt in to another group legal action that 
is already being considered by the arbitration court against the same 
respondent and regarding the same subject matter in dispute. 

Article 225.16, paragraph 5 of the APC states that an arbitration 
court will terminate the group legal action if it states that an enforce-
able court decision has already been rendered on a group legal action 
against the same respondent and regarding the same subject matter in 
dispute, and the party that initiated such group legal action did not opt 
in to the class action that is already finished.

7 How is a class action initiated?
Pursuant to article 225.10, paragraph 1 of the APC, group legal action 
is initiated upon filing of the respective statement of claim to court. 
Notice with opportunity to cure (a pretrial claim) is not required prior 
to filing a statement of claim unless it is required by specific relations.

8 What are the standing requirements for a class action?
There are no separate standing requirements for initiating group 
legal action, these are to be adjudicated based on the general crite-
ria for any court action to be brought into Russian courts. Pursuant 
to article 225.10, paragraph 1 of the APC, any legal entity or individ-
ual may file a claim to the arbitration court to seek protection of the 
rights and interests of other parties. It is likely that state authorities, 
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companies and individuals may file a claim seeking redress of damages 
or protecting the rights and interests of other potential members of 
group legal action.

Therefore, it is not mandatory for the original claimant to dem-
onstrate its own damages or its affected rights to have standing to 
commence group legal action. One of the criteria to be met is that the 
original claimant must be a ‘participant of legal relations’, which is the 
basis for the proposed group legal action.

9 Do members of a class have to opt in or opt out of the 
action? Are class members notified that an action has been 
commenced on their behalf and, if so, how?

According to article 225.14, paragraph 2 of the APC, the court should 
indicate in the first procedural ruling on acceptance of the original 
claim for commencement of a group legal action, certain timelines and 
procedures for notifying other potential group legal action members. 
In that same court ruling the court should also indicate the timeline for 
potential members of group legal action to opt in (by sending an opt-in 
application to the claimant). Notification for other potential group legal 
action members can be made through public media or registered mail, 
as determined by the court.

Unfortunately, there is no case law regarding opting out of a group 
legal action.

10 What are the requirements for a case to be filed as a class 
action?

Pursuant to article 225.10, paragraph 2 of the APC, group legal actions 
are considered by the arbitration court if at the date of filing the claim at 
least five members of the group legal action opt in to the original claim. 
They should also provide mandatory information such as details about 
each member of the group legal action and specific legal grounds for 
their claim.

11 How does a court determine whether the case qualifies for a 
collective or class action?

There are no specific separate rules for qualifying a claim as a group 
legal action. General court procedural rules apply, and this relates both 
to accepting the original claim and assessment of the merits of the 
dispute.  

There is no separate court hearing for qualifying a group legal 
action. Normally the courts have administrative hearings as in any 
other legal action and then scheduled trial hearings to adjudicate the 
matter in dispute. Each court hearing is finalised by a separate proce-
dural ruling, with the final trial hearing resulting in the court judgment.

Parties (both claimants and respondents) are evenly allotted with 
the obligation and burden of proof to evidence their position.

12 How does discovery work in class actions?
Russian court procedure does not have a discovery stage. 

13 Describe the process and requirements for approval of a 
class-action settlement.

Court proceedings at any stage may be finalised by an amicable settle-
ment that is to be approved by a court order. There is no specific regu-
lation on the process and requirements for approval of a group legal 
action-related amicable settlement.

14 May class members object to a settlement? How?
There are no particular provisions which may entitle members of a 
group legal action to object to a settlement. However, based on the more 
general rules for approval of an amicable settlement by court, the court 
must take into account such objections when deliberating whether to 
approve or reject an amicable settlement. If the court finally rules to 
approve an amicable settlement, then objecting members of a group 
legal action may further appeal to a higher court for a relevant ruling.

15 What is the preclusive effect of a final judgment in a class 
action?

In Russian law there is no specific regulation on the preclusive effect of 
a final judgment in a group legal action.

16 What type of appellate review is available with respect to class 
action decisions?

General rules of appellate review shall also apply to group legal action 
decisions. Below are certain appellate stages that may review court 
decisions issued in group legal action proceedings:
• appellate courts: can conduct a new review of the substance of the 

dispute; this is available to all parties for filing cassation appeal;
• cassation courts (ie, second level appellate courts): can review 

alleged violations of material and procedural laws by lower courts, 
but not the substance of the dispute; this is available to all parties 
for filing cassation appeal; and

• the Chamber on Civil/Commercial Cases of the High Court: 
can review alleged violations of material and procedural laws of 
lower courts, but not the substance of the dispute; this involves 
an extremely small number of appeals for review, mostly on 
precedent-setting cases.

17 What role do regulators play in connection with class actions?
As Russian case law is still undeveloped in terms of group legal actions, 
it is quite difficult to render any reliable conclusions on role that regu-
lators play in connection with group legal actions. In theory, Russian 
legislation does not prohibit regulators from participating in group 
legal actions. Russian law mandates public prosecutors to file claims in 
certain specified circumstances for ‘protection of rights and interests 
of unlimited group of parties’, but no specific court practice exists on 
such cases yet.

18 What role does arbitration play in class actions? Can 
arbitration clauses lawfully contain class-action waivers?

According to article 33, paragraph 2 of the APC, from September 
2016 Russian law prohibits group legal actions from being considered 
in arbitration.

19 What are the rules regarding contingency fee agreements for 
plaintiffs’ lawyers in a class action?

In Russian law there are no specific rules regarding contingency fee 
agreements for claimants’ lawyers in a group legal action. Contingency 
fee agreements for lawyers are common practice. However it is difficult 
to collect such fees in court from the losing party.

The general approach of Russian courts to collection of contin-
gency fees is still quite vague and unbalanced. 

20 What are the rules regarding a losing party’s obligation to pay 
the prevailing party’s attorneys’ fees and litigation costs in a 
class action?

The Russian court may at its own discretion order the losing party to 
compensate the legal expenses of the prevailing party in full or in part. 
This general rule applies to group legal action as well. There are no 
specific procedures for determining the amount of such expenses to be 
qualified for compensation, as Russian law leaves it entirely to the dis-
cretion of judiciary in each particular case.

In 2016 the High Court of Russia has clearly indicated in its guid-
ance to the lower courts that attorneys’ fees and litigation costs may 
be collected depending on the result of consideration of a class action.

21 Is third-party funding of class actions permitted?
In Russian legislation there is no regulation on third-party funding of 
group legal actions.

Update and trends

On 8 December 2014, the State Duma Committee on Civil, 
Criminal, Arbitration and Procedural Legislation (the Lower 
Chamber of the Russian Parliament) approved Decision No. 124(1) 
on the Concept of a Unified Civil Procedure Code of Russia.

The main idea for such a legislative initiative is to merge the 
APC and the CPC into the unified Civil Procedure Code of Russia. 
Furthermore, the introduction of a unified regulation on group 
legal actions covering all types of disputes has been proposed. It is 
still unclear, however, when such unified Civil Procedure Code of 
Russia may be adopted.
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22 Can plaintiffs sell their claim to another party?
Under article 388, paragraph 1 of the Civil Code, a creditor may assign 
its claim to another person if it does not contradict the law. Therefore, 
in the majority of cases, assignment of claim for an agreed material 
consideration is in theory possible. This means that a claimant could, 
in effect, sell its claim to another party.

23 If distribution of compensation to class members is 
problematic, what happens to the award?

Russian law has no special regulations for such a situation. In theory, 
based on the relevant federal statute for enforcement of court judg-
ments, such undistributed compensation may remain on the court 
bailiff ’s deposit account for three years in total, to be claimed by other 
potential members of the group legal action. If any remaining amount 
is unclaimed upon expiry of the three-year period, it would then be 
assigned to the federal budget.
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Switzerland
Philipp J Dickenmann
CMS von Erlach Poncet Ltd

1 Outline the organisation of your court system as it relates 
to collective actions. In which courts may class actions be 
brought?

In general, collective actions are not permitted under Swiss law. Under 
Swiss law, there are other, albeit less powerful means for a group of 
plaintiffs to join forces in order to reduce or share the costs of litigation 
and to increase their negotiation power (see the first six sub-sections 
below). Only in a few limited areas, in particular in certain actions 
under the Swiss Merger Act, Swiss law provides for redress which 
comes close to a class action (see the sub-sections on ‘Action under the 
Mergers Act’ and ‘Collective investment schemes’ below).

Simple joinder of parties
According to article 71 of the Swiss Civil Procedure Code (CPC), two 
or more persons whose rights and duties result from similar circum-
stances or legal grounds may jointly appear as plaintiffs.

Hence, within the framework of a simple joinder of parties, 
claimants may bring proceedings together if they have actions that 
are essentially based on the same factual and legal basis, so that a 
joint assessment of the case is warranted in order to avoid contradic-
tory judgments. 

In the simple joinder of parties, each party files the claim in its own 
name and is entitled to the right to be heard. The claimants are indi-
vidually identified, there is no representative litigation. Any party may 
withdraw its claim at any time or enter a settlement with the respond-
ent, without consent of the other joint litigants. There is no opt-in: third 
parties may not join the simple joinder of parties on their own initiative, 
rather the consent of all parties to the proceedings is necessary.

Besides the similarity of the claims, the procedural prerequisite for 
a simple joinder of parties is the availability of a court that has inter-
national, geographical and subject-matter jurisdiction over all claim-
ants. In most cases, the court at the seat or residence of the respondent 
has jurisdiction over all claimants. Many advantages attributed to the 
collective action can also be achieved with a simple joinder of parties. 
In particular, the court and party costs for each party involved will be 
reduced. The value of the dispute is increased and, as a result, the 
profitability as well as the negotiating power for the claimants. For the 
respondent, the possibility of an overall settlement and thus the final 
settling of a matter may be beneficial. Finally, the joint claim avoids the 
risk of conflicting judgments.

When considering the filing of a claim by simple joinder of par-
ties, the impact on cost and compensation should be carefully exam-
ined by each claimant. As a general rule, if the claim is unsuccessful, 
Swiss courts will hold the claimant jointly liable for all court costs and 
the party compensation (see article 106(3) CPC). This may pose a con-
siderable risk for a claimant with a deep pocket, and might deter such 
claimant from joining forces with other claimants. 

Contrary to a class action, the simple joinder of parties is of limited 
use in case of scattered and relatively low-value damage suffered by 
many claimants. In such cases, it will be hardly possible to join forces 
with all affected parties prior to the filing of the claim, and the opt-in 
option does not exist. In addition, the risk of being jointly liable for 
the entire court fee and party compensation can be particularly dis-
couraging in such situation where each single party suffered only lim-
ited damage.

Consolidation of claims
The seized court may order the consolidation of separate claims that 
have the same or a similar factual and legal basis. This consolidation 
can be ordered at the request of a party or on the court’s own initiative, 
in order to simplify the procedure (article 125 CPC). Such consolidation 
can be particularly helpful for a court flooded with a multitude of iden-
tical cases.

Furthermore, where factually connected cases are pending before 
different courts, the court subsequently seized may transfer the case to 
the court seized first if that court agrees to take it over (article 127 CPC).

Test case 
The test case, also referred to as bellwether trial or model suit, is based 
on an agreement between the claimants and the respondent, according 
to which out of numerous cases – sharing the same or similar facts and 
questions of law – only one case, typical of all claims raised, is tried. The 
outcome of certain defined issues of such test case shall then be bind-
ing for all other cases. The plea of limitation is waived for the duration 
of the test case. Parties to the test case are only the claimant selected 
for the trial and the defendant; the other claimants are parties to the 
agreement only.

A recent example is the compensation claims that were raised 
by numerous land owners against the owner of the Zurich airport 
due to the high noise exposure. The parties agreed that a crucial 
question for the entitlement to damage compensation – namely 
the year until which the subsequent increase of noise came as a 
surprise – was to be examined in a test case. The Federal Supreme Court 
ruled in 2008 that the development was foreseeable from 1961 onward. 
Such a test procedure necessarily requires the defendant to agree on 
the conduct of a bellwether trial. Even if this condition is met, there 
remains some uncertainty as the judgment in the test case is binding 
on the other cases only as a result of the private agreement concluded 
between the parties, yet not on a statutory basis (no res iudicata). For 
this reason, the defendant in such cases has often been a particular 
trustworthy party, such as the state of Switzerland or one of its cantons.

Assignment of claims
Subject to a contractual provision to the contrary, Swiss law permits the 
transfer of monetary claims to a third party by way of assignment, with-
out consent of the debtor.

Accordingly, instead of a joinder of parties, the claimants might 
also assign their claims to one party (eg, to a consumer organisation 
or an ad hoc association founded for such purpose). Subsequently, the 
assignee files the claim in its own name. 

Ad hoc association
Where many parties with concurring interests are present, in spite 
of the unavailability of class actions, there is often a need for a 
common platform for cooperation. Sometimes, the cooperation 
is informal, but quite often also in a legal structure (association). 
Such a common approach is interesting for several reasons. Knowledge 
can be shared both with regard to the facts as well as the legal proce-
dure. A joint approach can also reduce costs. In addition, a common 
organisation increases the amount in dispute and improves the nego-
tiating power. And usually, such approach also attracts the attention 
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of the public and the media, which often increases the pressure on the 
other side (reputation problem).

Finally, as mentioned above, the creditors might assign their claims 
to the ad hoc association that subsequently files an action in its own name. 
A quite recent example in Switzerland, which gained much attention 
from the media, was a platform for investors in Lehman papers, a group 
of numerous people who had lost money with capital-protected papers 
issued by Lehman Brothers, papers that had been actively marketed by 
Swiss banks.

Representative action 
A representative action is a lawsuit lodged by a third party (for example 
a consumer organisation) in its own name for a group of plaintiffs. In 
principle, Swiss law does not provide for the possibility of representa-
tive actions. Rather, a third party might only file an action with regard 
to claims actually assigned to it (see above). 

The most important exception to this rule is the association suit 
(Verbandsklage) in case of violation of personality rights. Article 28 of 
the Swiss Civil Code protects against all unauthorised interference 
with personal integrity, including the freedom to develop economi-
cally. According to article 89 CPC, associations and other organisations 
of national or regional importance that are authorised by their statutes 
to protect the interests of certain groups of individuals (which need 
not be members of the association) may bring an action in their own 
name for a violation of the personality of the members of such groups 
of individuals.

In such association suit, the court may be requested to prohibit an 
imminent violation, to put an end to an ongoing violation or to estab-
lish the unlawful character of a violation if the latter continues to have 
a disturbing effect. Hence, association suits related to the violation of 
personality rights are limited to the avoidance of such violation and the 
issuance of declaratory reliefs. In contrast, damage claims can be filed 
only by the individuals who incurred such damage.

A further barrier imposed by the legislator is the requirement that 
the association must have at least regional significance. This precludes 
the establishment of an ad hoc association in order to file an associa-
tion suit. 

Further to cases of violation of personality rights, specific legal pro-
visions of Swiss law allow representative actions by associations also 
with respect to unfair competition cases and certain complaints about 
unequal treatment of men and women.

Also in such cases, the associations’ suits are limited to the avoid-
ance of a violation and the issuance of declaratory reliefs, while 
monetary claims must be levied by the individuals themselves. 

Action under the Mergers Act
Under article 105 of the Swiss Mergers Act, a minority shareholder can 
claim damage compensation if he is disadvantaged in an M&A transac-
tion. The judgment in such an action applies not only to the minority 
shareholder who has filed the action, but to all shareholders in a similar 
position, regardless of whether they have participated in the litigation. 
And even if the minority shareholder loses the case, as a rule, the costs 
of the court proceedings shall be borne by the acquiring company. This 
relieves the claimant from the risk of having to pay substantial court 
fees and attorney’s fees to the acquiring corporation.

As arises from the above, with his or her claim, the claimant acts 
as a representative of the other minority shareholders. This procedure 
already comes very close to a class action.

Collective investment schemes
For claims related to collective investment schemes, the court at the 
registered office of the licence holder has exclusive jurisdiction. Under 
article 86(1) of the Federal Act on Collective Investment Schemes, 
investors into an open-ended collective investment scheme who intend 
to pursue a claim for damages – for example against the fund manage-
ment – in favour of the investment scheme may request the court to 
appoint a representative for all investors.

The representative has the same rights as the individual investors 
and may file a damage claim in favour of the collective investment 
scheme. Once the representative has filed an action, the investors may no 
longer exercise their individual right to file such claim. Unless the court 

decides otherwise, the expenses incurred by the representative shall 
be paid by the investment fund, irrelevant of the outcome of the case. 

2 How common are class actions in your jurisdiction? What has 
been the recent attitude of lawmakers and the judiciary to 
class actions?

In general, collective actions are not permitted under Swiss law. See 
question 1.

3 What is the legal basis for class actions? Is it derived from 
statute or case law?

In general, collective actions are not permitted under Swiss law. See 
question 1.

4 What types of claims may be filed as class actions?
In general, collective actions are not permitted under Swiss law. See 
question 1.

5 What relief may be sought in class proceedings?
In general, collective actions are not permitted under Swiss law. See 
question 1.

6 Is there a process for consolidating multiple class action 
filings?

In general, collective actions are not permitted under Swiss law. See 
question 1.

7 How is a class action initiated?
In general, collective actions are not permitted under Swiss law. See 
question 1.

8 What are the standing requirements for a class action?
In general, collective actions are not permitted under Swiss law. See 
question 1.

9 Do members of a class have to opt in or opt out of the 
action? Are class members notified that an action has been 
commenced on their behalf and, if so, how?

In general, collective actions are not permitted under Swiss law. See 
question 1.

10 What are the requirements for a case to be filed as a class 
action?

In general, collective actions are not permitted under Swiss law. See 
question 1.

11 How does a court determine whether the case qualifies for a 
collective or class action?

In general, collective actions are not permitted under Swiss law. See 
question 1.

12 How does discovery work in class actions?
In general, collective actions are not permitted under Swiss law. See 
question 1. 

It should be added that Swiss law does neither allow broad pretrial 
discovery nor fishing expeditions based merely on very general asser-
tions by the claimant. Rather, the claimant must substantiate its case 
and might only request the production of specified documents related 
to the case and relevant for its outcome.

13 Describe the process and requirements for approval of a 
class-action settlement.

In general, collective actions are not permitted under Swiss law. See 
question 1.

14 May class members object to a settlement? How?
In general, collective actions are not permitted under Swiss law. See 
question 1.
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15 What is the preclusive effect of a final judgment in a class 
action?

In general, collective actions are not permitted under Swiss law. See 
question 1.

16 What type of appellate review is available with respect to class 
action decisions?

In general, collective actions are not permitted under Swiss law. See 
question 1.

17 What role do regulators play in connection with class actions?
Not applicable.

18 What role does arbitration play in class actions? Can 
arbitration clauses lawfully contain class-action waivers?

In general, collective actions are not permitted under Swiss law. See 
question 1.

19 What are the rules regarding contingency fee agreements for 
plaintiffs’ lawyers in a class action?

For any type of action, pure contingency fee agreements are not per-
missible under Swiss law. Any fee agreement must be shaped in such 
way that the lawyer can cover its costs and earn a modest profit. For 
example, the parties may agree on a reduced hourly rate, plus a modest 
success fee (eg, 10 per cent of the amount awarded by the court).

20 What are the rules regarding a losing party’s obligation to pay 
the prevailing party’s attorneys’ fees and litigation costs in a 
class action?

In general, collective actions are not permitted under Swiss law. See 
question 1.

In Switzerland, as a rule, the ‘loser pays’ rule applies. Hence the 
losing party is liable for the court costs and has to pay a party compen-
sation to the other party. 

Court costs include the court fee and, where applicable, the costs 
of taking evidence or translations. The court costs are calculated based 
on a tariff. As these tariffs are subject to cantonal law, they vary from 
one canton to the next. In most cases, the cost calculation will be 
determined according to a respective scale based on the amount in dis-
pute. However, courts usually have substantial discretion to take into 
account the complexity of and time necessary for the proceedings.

Party compensation includes compensation for professional rep-
resentation and reimbursement of necessary expenses. The compen-
sation for professional representation is set down in a separate tariff, 
issued by the cantons. The tariffs are usually based on the amount in 
dispute and give the courts wide discretion. In most cases, the compen-
sation covers only a relatively small fraction of the successful party’s 
actual legal fees.

Special provisions in Swiss law applicable for certain claims depart 
from the loser pays rule. In particular, the costs of a minority share-
holder claim under article 105 of the Swiss Mergers Act have to be 
borne by the acquiring company, even if the minority shareholder loses 
the case (see ‘Action under the Mergers Act’ in question 1). And in case 
of a claim filed by the representative on behalf of all investors of a col-
lective investment scheme, the expenses incurred by the representa-
tive shall be paid by the investment fund, irrespective of the outcome of 
the case (see ‘Collective investment schemes’ in question 1).

21 Is third-party funding of class actions permitted?
Third-party funding is permitted in Switzerland, yet the funder shall 
not be directly or indirectly related to the lawyer.

Update and trends

Collective actions are not permitted under Swiss law for the time 
being. In fact, class actions have no tradition and have often been per-
ceived as something alien, dangerous and unfitting for Switzerland.

When the new Swiss Civil Procedure Code (introduced in 2011) 
was drafted, it was a conscious decision not to include provisions 
for collective redress as it was feared that this could endanger the 
entire project.

However, more recently, also in view of the developments in the 
European Union, the Swiss lawmakers have started considering the 
introduction of means of collective redress.

On 3 July 2013, the Swiss government published a report regarding 
collective redress, naming a number of potential measures to improve 
and expand the instruments of collective redress in Switzerland:
• adjusting costs and compensation rules in case of mass and 

dispersed damages;
• introducing steps to increase attractiveness of process financing;
• expanding the possibility of claims by organisations; and
• introducing collective redress in the form of a collective 

settlement procedure, test cases with binding character or 
collective redress with an opt-in rule.

The government stated later in 2013 that it is willing to propose appro-
priate selective amendments to existing law and to take this into 
account in pending lawmaking processes. Reference was made to the 
future Law on Financial Services. In contrast, the Federal Council 
did not consider it appropriate to draft a separate decree on collective 
redress (Class Action Law).

Switzerland is currently in the process of shaping a new Law on 
Financial Services. In the first draft published by the Swiss government 
in June 2014, a number of suggestions were made which, accord-
ing to the drafters, should provide more protection to the public, in 
particular consumers. While the draft did not include class actions, it 
suggested among other things the right for consumer organisations to 
file representative actions for declaratory relief, the obligation of banks 
to finance test cases against themselves and a collective settlement 
procedure. Further to this, it was proposed that financial services pro-
viders must finance an arbitral tribunal or set up a fund which finances 
promising claims of consumers against the financial services provid-
ers. In addition, for claims of a customer against his or her financial 

service provider, the first draft provided for the shifting of the burden 
of proof.

In the consultation period, the draft prompted numerous nega-
tive reactions. Serious reservations were expressed regarding, among 
other things, the rule on the reversal of the burden of proof, the proce-
dural costs fund and the arbitration court. It was also questioned why 
instruments of collective redress are being proposed in a special law 
applicable only for the financial industry.

In the second draft of the Law on Financial Services, published in 
November 2015 and yet to be discussed by the Swiss parliament, the 
drafters of the bill dropped many of the proposals that they had made in 
the first draft:
• the reversal of the burden of proof was deleted;
• there is no longer a costs fund to be set up by financial services 

providers to finance proceedings of costumers; 
• the arbitration court was dropped; and finally
• the proposed representative action and group settlement procedure 

was also removed from the draft on the Law on Financial Services.

Instead, it is now proposed that the access to the court shall be facili-
tated for claims brought by private clients with the following cost rules: 
private clients shall not be subject to bonds for court costs or party com-
pensation and if a client loses his or her claim, there shall be no party 
compensation if certain conditions are met.

As regards the removing of the proposed collective redress in the 
second draft of the Law on Financial Services, the lawmakers said 
that such measures shall not be introduced in a special law, but will be 
resubmitted as amendment to the Swiss Civil Procedure Code.

In a statement made on 17 February 2016 in reply to a inquiry by a 
Member of the Swiss parliament, the Swiss government specified that 
it intends to propose a group settlement procedure and that it is also 
considering to extend the availability of representative actions (associa-
tion suits) in a future bill, respectively an amendment to the Swiss Civil 
Procedure Code (CPC). The government said that it intends to present 
the bill in 2017. 

As a result, it is not expected that fully fledged class actions will 
be available in Switzerland in the near future. However, it has become 
more likely that other means of collective redress will be introduced in 
the next couple of years.
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22 Can plaintiffs sell their claim to another party?
Yes. Subject to a contractual provision to the contrary, Swiss law per-
mits the transfer of monetary claims to a third party by way of assign-
ment. The consent of the debtor is not required.

23 If distribution of compensation to class members is 
problematic, what happens to the award?

Not applicable.
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Joel S Feldman and Joshua E Anderson
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1 Outline the organisation of your court system as it relates 
to collective actions. In which courts may class actions be 
brought?

The United States has a federal court system and more than 50 state 
or territorial court systems. The federal court system comprises three 
tiers: district courts (trial courts), 13 circuit courts of appeals and the 
US Supreme Court. There are federal district courts in each of the 50 
states, as well as for the District of Columbia and several US territories. 
In some larger states, the district courts are further subdivided geo-
graphically, for example the Northern, Eastern, Central, and Southern 
Districts of California. In federal court, class actions are filed and liti-
gated in the United States district courts. Class action decisions of the 
district courts, including with respect to class certification, may be 
reviewed by the circuit courts of appeals, and (in rare instances) class 
action decisions of the circuit courts of appeals may be reviewed by the 
United States Supreme Court.

The organisation is essentially the same for state courts, although 
some state court systems do not have intermediate appellate courts. 
States have different names for the tiers of their court systems, but 
class actions are filed and litigated in the trial courts (sometimes called 
superior courts, district courts, or county courts), and then class action 
decisions of the trial courts may be reviewed by intermediate appellate 
courts or the state’s highest court (usually called the supreme court), 
or both.

2 How common are class actions in your jurisdiction? What has 
been the recent attitude of lawmakers and the judiciary to 
class actions?

Class actions are exceedingly common in the United States, with 
numerous filings each day in state and federal courts around the coun-
try. Lawmakers’ and judges’ attitudes towards class actions vary signifi-
cantly, from those who view class actions as a critical tool for achieving 
justice and combating corporate wrongdoing, to those who believe 
class actions should be restricted because they too often lead to extor-
tionate settlements that benefit primarily plaintiffs’ attorneys, to those 
who hold every view between those extremes.

In 2005, the US Congress passed the Class Action Fairness Act. The 
purpose of the Class Action Fairness Act was, in part, to require that 
more class actions be filed in or removed to the United States federal 
courts, and thereby to eliminate the forum shopping created by plain-
tiffs’ attorneys filing class actions in favourable state courts. The Class 
Action Fairness Act has led to a greater percentage of class actions 
being litigated in federal court, and, as a result, greater uniformity in 
class action decisions and results.

3 What is the legal basis for class actions? Is it derived from 
statute or case law?

In federal court, class actions are authorised and governed by rule 23 of 
the Federal Rules of Civil Procedure (rule 23). In state court, the legal 
basis for class actions varies. (In most states, class actions are author-
ised and governed by procedural rules analogous to rule 23, see, eg, 
Ark R Civ P 23, but in other states the legal basis is statutory, see, eg, Cal 
Civ Proc Code section 382 and Cal Civ Code section 1781, and in still 
other states the legal basis is a combination of statutes and procedural 
rules, see, eg, Mass R Civ P 23; Mass Gen L c 93A, sections 9 and 11.)

4 What types of claims may be filed as class actions?
There are no substantive limitations on the types of claims that may be 
brought as class actions. Class action complaints cover a wide array of 
subject areas, including consumer claims, environmental claims, anti-
trust, accounting, securities fraud, common law fraud, insurance, prod-
uct liability and state consumer fraud act claims, among others. More 
recently, courts have been ruling that product liability claims can be 
difficult to certify.

5 What relief may be sought in class proceedings?
There are no limitations on the types of relief that may be sought 
through a class action. Class actions therefore often seek various forms 
of relief, including monetary damages, punitive damages, restitution, 
injunctive relief and declaratory relief.

6 Is there a process for consolidating multiple class action 
filings?

Yes. In federal court, if multiple class actions involving the same issues 
or parties are filed in the same district court, they can be (and often are) 
consolidated, usually before the judge presiding over the earliest filed 
case. This can be accomplished through a notice of related cases or 
through a formal motion for consolidation.

In addition, if multiple class actions involving the same issues or 
parties are filed in different district courts, they may also be consoli-
dated. Under 28 USC section 1407(a), civil actions (including class 
actions) pending in different district courts may be transferred to a 
single district court and coordinated or consolidated for pretrial pro-
ceedings if there are ‘one or more common questions of fact’ and con-
solidation ‘will be for the convenience of the parties and witnesses and 
will promote the just and efficient conduct of such actions.’ Proceedings 
for the transfer and coordination or consolidation of actions under sec-
tion 1407(a) are initiated either by the judicial panel on multidistrict 
litigation (JPML) – a panel of seven federal judges from around the 
country – or, more frequently, through a motion filed by one of the par-
ties to one of the actions sought to be transferred and consolidated. 
The JPML decides such motions. If the motion is granted, related class 
actions may be transferred for coordination or consolidation to one of 
the district court judges who was presiding over one of the related cases 
or to any other district court judge who is willing and able to preside 
over such a proceeding. The coordinated or consolidated proceeding 
created by a transfer under section 1407(a) is known as a multi-district 
litigation, or MDL. The decisions of the JPML are subject to only lim-
ited appellate review.

Many state courts also have similar procedures available for con-
solidating multiple class actions filed in a single state court, or in differ-
ent courts within the same state court system.

While there are no databases of pending class actions, parties and 
courts may identify related class actions by searching court dockets 
and articles in the popular and legal press, many of which are available 
through online sources.

7 How is a class action initiated?
A class action is initiated by the filing of a complaint that alleges the rule 
23 requirements for a class action filed in federal court, or the state law 
requirements for a class action filed in state court. As a matter of federal 
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law, a plaintiff is not required to provide a defendant with notice and 
an opportunity to cure prior to filing a class action complaint. However, 
many state substantive laws require such notice and opportunity to 
cure be provided prior to asserting certain types of claims or seeking 
certain types of relief through a class action, whether that action is filed 
in federal or state court. For example, the California Consumer Legal 
Remedies Act requires a plaintiff to provide notice and opportunity to 
cure before seeking money damages (as opposed to injunctive relief ) 
under that statute through a class action. See Cal Civ Code section 1782.

8 What are the standing requirements for a class action?
To have standing, essentially, a class action plaintiff must be able to 
assert the same claims as the proposed class and have suffered the 
same alleged injury as the proposed class. There are no per se limita-
tions on the types of individuals or entities that may serve as a plaintiff 
in a class action. However, given the standing requirements, most class 
actions are brought by private individuals or entities or public inter-
est associations. Public officials, often state attorneys general, may in 
certain circumstances bring actions similar to class actions – parens 
patriae actions – on behalf of certain citizens of their state. However, 
such actions are not class actions and are subject to their own unique 
procedural and substantive requirements.

9 Do members of a class have to opt in or opt out of the 
action? Are class members notified that an action has been 
commenced on their behalf and, if so, how?

Class members are not notified when a class action has been com-
menced on their behalf. However, in a monetary relief class action, 
class members are notified when a class has been ‘certified’, namely 
when a court has determined that the requirements for proceeding as 
a class action have been established. In that circumstance, class mem-
bers are provided written notice concerning the class action. The notice 
will typically describe class actions in general, the nature of the claims 
and defences being litigated in that particular class action, the type or 
types of relief being sought, and the class members’ rights with respect 
to the class action, including the right to participate in the class action. 
In addition, if the class was certified as part of a settlement, the notice 
will provide information regarding the settlement, including the relief 
that will be provided to settlement class members and information 
about how the class member may object to the settlement.

In some cases where notice is provided, class members must be 
given the opportunity to decide whether to be a part of the class. This is 
generally the rule in class actions seeking monetary relief. The oppor-
tunity to decide whether to be a part of the class is usually provided 
through an ‘opt-out’ mechanism whereby class members are deemed 
to be part of the class unless they affirmatively state the contrary. 
However, this opportunity is also sometimes provided through an ‘opt-
in’ mechanism whereby class members are deemed not to be part of the 
class unless they affirmatively state they want to be included.

With class actions seeking only injunctive relief, there is no require-
ment that class members be allowed the opportunity to opt out or opt in.

10 What are the requirements for a case to be filed as a class 
action?

For a case to proceed as a class action, the plaintiff must first allege and 
then prove that the four threshold requirements of rule 23(a) are met: 
• numerosity – that the class is so numerous that joinder of all mem-

bers is impracticable (numerosity generally requires more than 40 
class members); 

• commonality – that there are questions of law or fact common to 
the class; 

• typicality – that the claims or defences of the named plaintiffs are 
typical of the claims or defences of the class; and 

• adequacy – that the named plaintiffs and their counsel will fairly 
and adequately protect the interests of the class. 

Many courts also apply an ‘ascertainability’ requirement, meaning that 
the members of the class, as defined, must be capable of being identi-
fied through objective means.

In addition to the threshold requirements of numerosity, common-
ality, typicality, adequacy and ascertainability, a class action plaintiff 
must also allege and prove satisfaction of the requirements for at least 
one of three types of class actions identified in rule 23(b):

• risk of inconsistent adjudications and limited fund, or ‘(b)(1)’ class 
actions, which require allegations and proof that ‘prosecuting sepa-
rate actions by or against individual class members would create a 
risk of: inconsistent or varying adjudications with respect to indi-
vidual class members that would establish incompatible standards 
of conduct for the party opposing the class; or adjudications with 
respect to individual class members that, as a practical matter, 
would be dispositive of the interests of the other members not par-
ties to the individual adjudications or would substantially impair or 
impede their ability to protect their interests’ (rule 23(b)(1));

• injunctive relief, or ‘(b)(2)’ class actions, which require allegations 
and proof that ‘the party opposing the class has acted or refused 
to act on grounds that apply generally to the class, so that final 
injunctive relief or corresponding declaratory relief is appropriate 
respecting the class as a whole’ (rule 23(b)(2)); and

• monetary relief, or ‘(b)(3)’ class actions, which require allegations 
and proof that ‘questions of law or fact common to class members 
predominate over any questions affecting only individual mem-
bers, and that a class action is superior to other available methods 
for fairly and efficiently adjudicating the controversy’ (rule 23(b)
(3)). These are the ‘predominance’ and ‘superiority’ requirements.

Most class actions are brought under (b)(2), (b)(3), or both, and (b)(1) is 
only rarely used.

The class certification requirements are generally similar in state 
courts, largely because most states have adopted analogous rules to 
rule 23.

11 How does a court determine whether the case qualifies for a 
collective or class action?

Courts typically determine whether a case qualifies as a class action in 
the context of a motion for class certification. In a motion for class cer-
tification, the plaintiff bears the burden of demonstrating that the four 
(or five, if ascertainability is included) threshold requirements for class 
treatment are satisfied under rule 23(a), and that the requirements for 
one of the three types of authorised class actions are also met under 
rule 23(b). This showing must be made based on evidence; allegations 
do not suffice. The plaintiff bears the burden of proving that all the 
requirements are met. The burden of proof is a preponderance of evi-
dence, namely more probable than not.

There is no set time frame for the court to decide class certifica-
tion. The rules require only that the determination be made at ‘an early 
practicable time’ (rule 23(c)(1)(A)). In practice, while class certification 
can theoretically be resolved a few months after the filing of the class 
action complaint, it usually takes two or more years after the filing of 
the class action complaint. Discovery must first occur, which involves 
the exchange of documents, the answering of written interrogatories 
and the taking of depositions (putting witnesses under oath and ask-
ing substantive questions). Expert witness discovery often occurs 
after the completion of fact discovery, and before the briefing on 
class certification.

The court will generally hold a hearing regarding class certification, 
which usually consists of argument from lawyers but may also involve 
the taking of live testimony from witnesses.

The court will usually issue a written decision or order regarding 
class certification, and, if class certification is granted, the order must 
define the certified class and appoint class counsel (rule 23(c)(1)(B)).

The procedures and timing respecting the determination of 
whether a case qualifies for class treatment are generally the same in 
state courts.

12 How does discovery work in class actions?
Discovery in class actions is much the same as it is in non-class civil 
actions. The parties may obtain discovery through requests for docu-
ments, interrogatories, requests for admissions and depositions. 
Discovery has become more important in class actions over the past 
decade because the US Supreme Court has concluded that a plaintiff 
must establish the requirements for class treatment through evidence 
(obtained through discovery), rather than through allegations.

Quite often, by agreement of the parties or order of the court, dis-
covery is bifurcated between discovery as to issues relevant to class 
certification and discovery as to issues related to the merits, with class 
certification discovery proceeding first. Since the US Supreme Court 
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has determined that merits evidence material to class certification 
issues must be considered in deciding whether to certify a class, bifur-
cation now means that discovery prior to class certification is limited to 
evidence (class or merits) material to class certification.

13 Describe the process and requirements for approval of a class-
action settlement.

After the parties enter into a class action settlement, they must obtain 
preliminary approval from the court. The court will provide such 
approval so long as the proposed settlement satisfies the legal standard 
of being ‘fair, reasonable, and adequate’. Then, the parties must pro-
vide ‘notice in a reasonable manner’ to all class members who would be 
bound by the proposed settlement (rule 23(e)(1)). The parties must also 
provide notice to the relevant state and federal regulators, often state 
attorneys general and any regulatory body responsible for overseeing 
the conduct of the defendant that is at issue in the case (28 USC sec-
tion 1715). After the required notice is provided, there will be a period 
for class members to object to, opt out of or make claims under the set-
tlement. Afterwards, the parties will file a motion for final approval of 
the settlement, and class counsel will file a motion for approval of their 
attorneys’ fees.

The court must hold a hearing, called a fairness hearing, to deter-
mine whether the proposed settlement is ‘fair, reasonable, and ade-
quate’ (rule 23(e)(2)). If it is, the court will approve it. At the same time, 
the court will also generally decide whether to approve class counsel’s 
request for attorneys’ fees and in what amount. After a court approves 
a class action settlement, there is a short period for a party or object-
ing class member to seek appellate review of that order (rule 23(f )). If 
appellate review is not sought or granted, or if the order approving the 
class action settlement is affirmed on appeal, the settlement is final and 
the settlement proceeds are distributed to the class and class counsel.

14 May class members object to a settlement? How?
Yes. After receiving notice of a class action settlement (which notice 
will provide the specific procedures and timing for objecting to the pro-
posed settlement), a class member may object to the settlement. A class 
member typically does so by filing written objections with the court, 
which are served on the parties, or appearing at the fairness hearing, 
or both. Class members may object on their own or through counsel.

15 What is the preclusive effect of a final judgment in a class 
action?

A final judgment in a certified class action binds the entire class and has 
preclusive effect with respect to any claims that were raised or could 
have been raised in that action (res judicata or claim preclusion), as well 
as any issues that were actually litigated and decided in that action (col-
lateral estoppel or issue preclusion). A final judgment in an uncertified 
class action binds only the named plaintiff or plaintiffs and has preclu-
sive effect only as to those parties.

16 What type of appellate review is available with respect to class 
action decisions?

Class action decisions are reviewable as a matter of right following the 
final judgment. In addition, in federal court a party may petition for 
interlocutory appellate review of a class action decision. See rule 23(f ). 
Such review is permissive, however, and is only granted where the class 
certification decision would be the ‘death knell’ for the litigation, either 
because the individual claim is too small for the plaintiff to proceed or 
the potential exposure is so great that the defendant will be forced to 
settle on a basis that does not properly reflect the merits of the case; the 
legal issue raised in the class certification decision is one that is impor-
tant for that case and other cases; or the trial court committed a mani-
fest error in its decision.

17 What role do regulators play in connection with class actions?
Regulators can have an impact on class actions in several respects. 
Plaintiffs’ attorneys often file class actions as a result of prior or pend-
ing regulatory action. In a typical scenario, a federal or state regulator 
announces an investigation of – or regulatory action against – a particu-
lar company or industry based on certain conduct. Such announce-
ments frequently spur class action plaintiffs’ attorneys to seek to identify 

individuals harmed by the alleged conduct and to file class actions with 
such individuals as named plaintiffs and class representatives.

Regulators can also become involved in class actions at the time 
of settlement. After preliminary approval of a federal class action set-
tlement, the parties are required to provide notice of the settlement to 
appropriate federal and state regulators (28 USC section 1715). Such 
notices can sometimes cause a regulator to intervene in the proceeding 
or object to the settlement, but this is not common. But when regulators 
do intervene, it can lead to modifications to the proposed settlement or 
additional benefits being provided to class members.

While a class action settlement generally does not preclude pending 
or future regulatory action (because the regulator or government entity 
is generally not a member of the class and, therefore, not bound by the 
judgment), a class action settlement could affect pending or future reg-
ulatory action. For example, if a regulator is seeking, among other relief, 
restitution or other benefits for injured parties, a class action settlement 
providing such relief may limit the relief the regulator seeks or obtains, 
or persuade the regulator not to file or pursue an action. Similarly, if a 
class action settlement results in an order enjoining certain conduct, 
the regulator would not need to seek the same relief.

18 What role does arbitration play in class actions? Can 
arbitration clauses lawfully contain class-action waivers?

Arbitration plays an important role with respect to certain types of class 
actions, principally class actions against financial services providers, 
for example banks and credit card companies, that have contractual 
agreements with their customers that increasingly include arbitra-
tion provisions. In recent years, the US Supreme Court has repeatedly 
upheld arbitration provisions in the class action context. In particular, 
the Supreme Court has ruled that arbitration clauses may include class 
action waivers and that state laws prohibiting such waivers are pre-
empted by the Federal Arbitration Act. If a federal court upholds the 
arbitration provision with a class action waiver, then the plaintiff can file 
only an individual action in arbitration. In these situations, in order to 
avoid this result, plaintiffs typically argue that the arbitration provision 
should be voided as unconscionable. However, well-drafted arbitration 
clauses with class action waivers are usually enforced by federal courts.

19 What are the rules regarding contingency fee agreements for 
plaintiffs’ lawyers in a class action?

Contingency fee agreements are allowed for plaintiffs’ lawyers in a 
class action. As a general matter, so long as the agreement is in writing 
and appropriate disclosures are made, such arrangements are allowed 
in class actions. As a result, most class actions in the US are prosecuted 
by plaintiffs’ lawyers operating under contingency fee agreements.

20 What are the rules regarding a losing party’s obligation to pay 
the prevailing party’s attorneys’ fees and litigation costs in a 
class action?

With certain exceptions, namely when authorised by the contract at 
issue or the statute under which the action is brought, the losing party 
in a class action generally is not required to pay the prevailing party’s 
attorneys’ fees. This is particularly true where the losing party is the 
plaintiff. However, the prevailing party may typically recover certain 
of its out-of-pocket litigation costs from the losing party, such as travel 
expenses, filing fees, copying costs and payments for deposition tran-
scripts (Fed R Civ P 54(d)).

In the settlement context, regardless of whether they are author-
ised by statute or contract, nearly all class action settlements provide 
for the payment of class counsel’s attorneys’ fees and costs.

Update and trends

The US Supreme Court will soon decide whether a federal court of 
appeals has jurisdiction under both article III of the US Constitution 
and 28 USC section 1291 to review an order denying class certifica-
tion after the named plaintiffs voluntarily dismiss their individual 
claims with prejudice. The case, titled Microsoft Corp v Baker, will be 
argued in the autumn of 2016, and the court likely will issue its deci-
sion in the fourth quarter of 2016 or the first quarter of 2017.
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21 Is third-party funding of class actions permitted?
Yes. In general, third-party funding of litigation, including class actions, 
is permitted in the US. In some states, however, courts have concluded 
that common law principles of champerty, maintenance and barratry 
prohibit or limit such arrangements in certain circumstances.

22 Can plaintiffs sell their claim to another party?
Yes. Class action plaintiffs or class members can sell or assign their 
claims to other individuals or entities. In the US, there are also now com-
panies whose business it is to purchase class member claims and then 
obtain the recovery on those claims through settlement or judgment.

23 If distribution of compensation to class members is 
problematic, what happens to the award?

In instances where distribution to class members is problematic, the 
class action settlement agreement will generally dictate the disposi-
tion of any remaining settlement proceeds. In some instances, the 
settlement agreement will provide that any unclaimed settlement 
proceeds revert to the defendant. More commonly, remaining settle-
ment proceeds are distributed among the class members that submit-
ted an approved claim, or to charitable or public interest organisations 
under the doctrine of cy-près. Courts review cy-près provisions in class 
action settlement agreements to ensure that the selected organisations 
are related to the conduct at issue in the case such that class members 
might benefit from the funds, and are not improperly related to the 
plaintiffs, defendants or their counsel.
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Acquisition Finance 
Advertising & Marketing 
Agribusiness
Air Transport 
Anti-Corruption Regulation 
Anti-Money Laundering 
Arbitration 
Asset Recovery 
Aviation Finance & Leasing 
Banking Regulation 
Cartel Regulation 
Class Actions
Commercial Contracts
Construction 
Copyright 
Corporate Governance 
Corporate Immigration 
Cybersecurity
Data Protection & Privacy
Debt Capital Markets
Dispute Resolution
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Domains & Domain Names 
Dominance 
e-Commerce
Electricity Regulation
Energy Disputes
Enforcement of Foreign Judgments 
Environment & Climate Regulation
Equity Derivatives

Executive Compensation & Employee Benefits
Financial Services Litigation
Fintech
Foreign Investment Review 
Franchise 
Fund Management
Gas Regulation 
Government Investigations
Healthcare Enforcement & Litigation
High-Yield Debt
Initial Public Offerings
Insurance & Reinsurance 
Insurance Litigation
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