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Latest News
National
FMG appeals native title ruling
26 February 2009
A company run by mining billionaire Andrew Forrest is back in court 
in a legal battle over the right to negotiate with native title claimants. 
Legal representation states that under native title procedures, if 
negotiations do not progress within six months, then the tribunal can 
be asked to make a decision  More . . .
Greenhouse reporting regulations
Regulations have been made to support changes made to the 
National Greenhouse and Energy Reporting Act 2007. The 
Regulations commence on 15 March 2009. 
More . . .
The Regulations are available at:  More . . . 
Government announces new guidelines for release of 
surplus Commonwealth land
25 February 2009
Lindsay Tanner, Minister for Finance and Deregulation and Tanya 
Plibersek has released new guidelines for the sale of surplus 
Commonwealth land to support the construction of new housing. 
Under the new policy, surplus Commonwealth land suitable for 
housing will be disposed of to support the construction of new houses    
More . . . 
Warning issued on mortgage fraud
18 February 2009
Attorney General, Simon Corbell, is warning mortgage brokers, 
banks, conveyancing practitioners and other organisations involved in 
the lending or conveyancing process about a mortgage fraud scheme 
that may be attempted in Canberra. Mr Corbell’s warning follows two 
instances in Victoria where counterfeit Certificates of Title were being 
used to secure separate loans from lending institutions More . . .
$6bn losses in property trust sector hit investors
19 February 2009
About $6 billion has been wiped from the value of mum and dad 
investments after a meltdown in the nation’s $30 billion unlisted 
property trust sector  More . . .

Former ABC childcare centres released to the market
19 February 2009
A total of 43 former ABC Learning childcare centres around Australia 
are being offered to the market for sale or lease following the recent 
demise of ABC. Austock Property Management, the fund manager 
on behalf of three real estate funds including the listed Australian 
Education Trust (ASX:AEU), has released the centres through a 
public expression of interest campaign. Austock has appointed Jones 
Lang LaSalle, to manage an expressions of interest (EOI) process 
making use of its national footprint to invite interest from prospective 
buyers or tenants  More . . .  
Victoria
Victorian bushfire insurance claims over $800 million
25 February 2009
Victims of Victoria’s bushfires have lodged insurance claims worth 
more than $800 million, with 60 per cent of claims assessed, the 
Insurance Council of Australia says. In comparison, the general 
insurance industry has received a total of 800 claims resulting from 
the floods in far north Queensland. These claims currently have an 
insurable cost of $12 million  More . . .
Finance company fined for seminar fees to consumers
26 February 2009
Australian Finance Direct (AFD) offered loans for people to attend 
seminars run by Mr Kaye’s National Investment Institute (NII) and 
related companies. The Victorian Civil and Administrative Tribunal 
found AFD broke the consumer code by charging and not disclosing 
to customers a “hold-back fee”, which was kept by the company. 
High-profile property developer Henry Kaye has been ordered to pay 
$100,000 after breaching the consumer code    More . . . 
Charges mount for alleged conman
21 February 2009
Alleged Melbourne conman Gabrial Pennicott, who fled Australia 
more than four years ago owing investors up to $20 million, will be 
tried on 47 charges. The former fugitive and his business partner, Jan 
Li, have been committed to stand trial in the Melbourne County Court 
over a string of collapsed property development schemes that lured 
investors via “wealth-creation seminars  More . . . 
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First Section of Western Ring Road upgrade announced
26 February 2009
Federal Infrastructure and Transport Minister Anthony Albanese and 
Roads and Ports Minister Tim Pallas today announced the first major 
section to be upgraded in the $2.25 billion Western Ring Road project 
will be between the Tullamarine Freeway and Sydney Road  More . . . 
Liquor Licence infringements and warnings on the rise
26 February 2009
The number of infringement notices issued to Victorian liquor licensees 
in Melbourne has more than doubled in the past three years according 
to Consumer Affairs Minister Tony Robinson  More . . . 
Investment and construction up despite economic crisis
26 February 2009
Businesses have continued to invest strongly in Victoria despite the 
challenge of the global financial crisis according to the latest capital 
expenditure figures released by the Australian Bureau of Statistics  
More . . . 
Construction starts on $15M Arden Street Oval 
Redevelopment
24 February 2009
Construction of North Melbourne’s new $15 million Arden Street Oval 
Redevelopment project is underway, heralding a new era of sport and 
community facilities for the region   More . . . 
Immediate assistance for flood and fire affected councils
23 February 2009
Victorian and Queensland councils devastated by recent natural 
disasters will receive almost $74 million in Financial Assistance Grants 
(FAG) three months early. All up, more than $40.6 million will be 
shared amongst the Victorian councils devastated by bushfires and 
almost $33 million will be provided to flood affected councils in north 
Queensland. The Government has also provided affected councils 
with the opportunity to re-prioritise their projects under the $800 million 
Community Infrastructure Program   More . . . 
Council tussle on land values
23 February 2009
Councils fear a State Government bid to seize control of land 
valuations could drive up rates and land tax. The proposal, contained 
in a government discussion paper, would hand control of the land 
valuations used to set land tax and council rates to the Valuer General. 
Land valuations are now done by councils every two years. In a 
Department of Sustainability and Environment (DSE) discussion paper, 
the government argues that the proposed system would be more 
cost efficient and enable larger revaluation contracts to be let across 
council boundaries  More . . .  
Paid referrals distort market in conveyancing 
20 February 2009
In Victoria, conveyancers claim that the Conveyancers Act 2006 broke 
the lawyers’ conveyancing monopoly in that state. It is still possible, 
however, for an unlicensed conveyancer to operate in Victoria 
with an incorporated legal practice (ILP).  Competition in Victoria’s 
conveyancing business has become, in fact, a desperate struggle 
to seek the favours of estate agents, to the detriment of competitive 
pricing, quality of service and industry ethics. Competition for clients 
has increased the power of estate agents, who now control much of 
what happens in a conveyancing transaction by directing the parties’ 
legal representatives    

The fires of climate change
20 February 2009
Victorian taxpayers are about to fund a full-scale royal commission into 
the catastrophic bushfires. Everything will be on the table including the 
adequacy of prescribed preventative burning or hazard reduction; the 
lethal crime of arson; escape clearways; warning alarm systems; ‘go 
or stay’ risk assessment and evacuation procedures; fireproof bunkers; 
planning regulations; building codes; the adequacy of fire fighting 
resources; and the usefulness of the forest fire danger index  More . . .  
Retirement Villages exempted from Stamp Duty
19 February 2009
The Brumby Labor Government has moved to ensure stamp duty 
would not apply to retirement villages. This bill is intended to stop 
large corporations from avoiding paying stamp duty on contractual 
arrangements that for all intents and purposes represent a transfer 
of ownership rights, it does not affect ordinary shop and residential 
leases and now it does not affect retirement villages  More . . .
New South Wales 
Government Secures Hunter Gas supply for generations
20 February 2009
The NSW Government has announced that it has approved its portion 
of the $850 million Queensland to Hunter Gas Pipeline. The pipeline 
approved is designed to alleviate gas shortages and bring down fuel 
costs in both the Hunter and greater NSW  More . . . 
Plan tells developers to weigh up years of sea change
21 February 2009
New beachside home, coastal apartment block and piece of 
infrastructure on the coastline of NSW may now have to be re-
examined under a State Government draft policy on rising sea levels. 
The draft document, contains guidelines for local councils which say 
the impact of rising sea levels should be assessed “over the life of 
an asset”, meaning that long-term developments would need to take 
sea-level rise into account for decades into the future. The policy will 
put developers and insurance companies on notice that scientific 
advice from the Intergovernmental Panel on Climate Change and the 
CSIRO is now the state’s benchmark, and that this can be updated as 
scientific predictions change   More . . .
Rees acts to deliver Nation Building package
18 February 2009
Premier Nathan Rees has taken immediate action to ensure 
there is no delay in delivering the Rudd Government’s $42 billion 
Nation Building and Jobs plan to stimulate the economy and boost 
construction across the country, by introducing legislation and changes 
to planning policies, which will ensure the fastest possible delivery of 
the stimulus package priority projects   More . . . 
Bigger, greener development for Carlton United Breweries
19 February 2009
Premier Nathan Rees has announced changes to plans for the Carlton 
United Breweries site in Chippendale, which will deliver more open 
space for the local community and extra affordable housing. A number 
of environmentally friendly initiatives have been proposed for the 
development, with aspirations for a six-star green star rating   More . . .
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Queensland 
$6.8m Brisbane traffic plan up the creek
19 February 2009
The multi-million Town Reach project, which included changes to 
Creek and Eagle streets is now on hold “indefinitely”. The council 
intends to formulate a CBD congestion “road map”, taking into 
account the impact that extra pedestrians, bicycles and a doubling 
of Brisbane’s bus fleet will have on the CBD over the next 20 years    
More . . . 
State development report tackles housing affordability
19 February 2009
A new State Government report will tackle housing affordability with a 
new report on development applications to be published in the second 
half of 2010, showing how high-growth councils, State Government 
departments and developers performed against legal timeframes for 
processing development applications. The Integrated Planning Act 
1997 (IPA) has timeframes for each stage of assessment however 
there is no requirement to report compliance with these timeframes 
More...
Robina markets $500m of Queensland assets
19 February 2009
Queensland developer Robina Land Corporation has put its half 
a billion dollar property portfolio, including debt free government 
tenanted commercial properties on the market   More . . .

Practice Notes/Directions 
National
Greenhouse reporting bill exposure draft
An exposure draft of the National Greenhouse and Energy Reporting 
Amendment Bill 2009 is now available for public comment. The bill 
requires auditors to register with the Greenhouse and Energy Data 
Officer (GEDO) and make a number of administrative amendments 
to clarify audit arrangements. It will also remove the obligation on 
the GEDO to publish energy production data as outlined in the 
consultation paper released earlier this year. More...

Guidance on emissions assessment
18 February 2009
The Department of Climate Change has released a guidance paper 
on assessment for the emissions-intensive trade-exposed assistance 
program under the Rudd Government’s Carbon Pollution Reduction 
Scheme. The guidance paper is available on the Department of 
Climate Change website at www.climatechange.gov.au and inquiries 
from business can be directed to the Household and Industry 
Assistance Branch in the Department at the email address: EITE@
climatechange.gov.au 
Victoria 
Make Sure It’s a Safe Return Home - A Guide to a Safe 
Return to Your Property after Bushfire 
A new guide is designed to make people aware of the hazards and 
to help them stay safe. It provides a checklist of things to ensure 
personal safety upon arrival at a property through to issues such as 
water, electricity, gas, demolition, building and plumbing matters and 
temporary housing. Other topics covered in the guide include safety 
measures required due to the risks posed by asbestos, chemicals and 
hazardous materials.  More...  
Queensland 
Far North Queensland Regional Plan 2009-2031
The Far North Queensland Regional Plan 2009–2031 is the over-
arching plan for the region and takes precedence over all other 
planning instruments. The statutory plan must be followed by state 
agencies and local governments in their planning and When assessing 
development. 
More...
Sustainable housing policy commences through revised 
codes, QDC MP4.1 and the QPWC, and specified Integrated 
Planning Regulation 1998 assessment time frames 
The amendments to Queensland Development Code (QDC) MP4.1—
Sustainable Buildings, the Queensland Plumbing and Wastewater 
Code (QPW Code) and the Integrated Planning Regulation 1998 have 
been approved and the associated commencement dates announced 
(20 February 2009)
More...

Articles 
National 
Conveyancing and Property: Peter Butt
How extensive is an “all moneys’ clause under a mortgage pp11
What is an option to renew pp14
Unencumbered fee simple pp15
Source: Australian Law Journal, Vol 83, No 1, January 2009
Reliance Carpet: a penalty on vendors: Part 2
Author: Ackerman, Jonathan 
Source: Australian Property Law Bulletin, February 2009: Vol 23 (No 
6); pp62-67
Ability of the purchaser to seek recovery of a deposit
Providing consumer protection: express is best
Author: Bryne, Kris
Source: Australian Property Law Bulletin, Febraury 2009: Vol 23 (No 
6); pp68-69

Acting as agent for a seller outside the jurisdiction
Author: Duncan, Bill 
Source: Australian Property Law Bulletin, February 2009: Vol 23 (No 
6); pp70-71

Victoria 
Estate agents should never conduct inspections
Author: Mericka, Peter 
Source: reic.com.au, 23 February 2009 
Real estate vendors are advised that they should never allow a real 
estate agent to conduct property inspections. The only person qualified 
to protect valuables, privacy and safety during a property inspection is 
the vendor    More...  
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Practice and procedure – Application to direct Prothonotary not to 
accept for filing from the plaintiff any originating procedure relating 
to the sale of the property without the leave of the court – Inherent 
jurisdiction – Rule 27.06 Ch 1 Supreme Court (General Civil 
Procedure) Rules 2005. 
Practice and procedure – Costs – Plaintiff alleges fraudulent and 
dishonest conduct – No basis for claims – Indemnity costs not 
awarded. 
Thirteenth Beach Coast Watch Inc v The Environment 
Protection Authority & Anor [2009] VSC 53
Environmental protection and conservation – Decision by the 
Environment Protection Authority to issue a works approval for 
a sewerage sludge treatment facility – Application for review by 
incorporated environmental association with acknowledged standing 
– Two available grounds of review under s 33B of the Environment 
Protection Act 1970 – Decision affirmed by Victorian Civil and 
Administrative Tribunal (“VCAT”) – Appeal on questions of law – Held 
that association had no “interests” capable of being “unreasonably 
and adversely affected” by the use of the proposed works within 
the meaning of the first ground of review – Held that no case of 
inconsistency with government policy shown under second ground 
– Observations as to whether “environmental risk” is relevant under 
s 33B – Observations as to burden and standard of proof – Leave to 
appeal granted but appeal dismissed.
Environment Protection Act 1970 ss 19A, 20C, 33B, 37 & 37A – 
Victorian Civil and Administrative Tribunal Act 1989 ss 5, 51 & 148.
More...

New South Wales 
Triguboff v Valuer General [2009] NSWLEC 9
Valuation of Land - whether land on one title but formerly on two titles 
comprises and should be valued as one parcel or two - meaning of 
“parcel” - whether unity of title, physical unity and unity of use and 
occupation.

Queensland 
Providing consumer protection: express is best
Author: Byrne, Kris 
Source: Australian Property Law Bulletin, Vol 23, No 6, February 
2009: pp68-69
Off-the-plan unit contracts at risk
Author: O’Dwyer, Tim 
Source: Online Opinion, 10 February 2009
Serious repercussions could flow far and wide on settled and unsettled 
off-the-plan unit contracts following a surprise court decision - not 
only for the state’s legal profession, but also for the local property 
development industry and the government
http://www.onlineopinion.com.au/view.asp?article=8505 

Cases
Victoria 
Deakin University v Whitehorse CC (includes Summary) 
(Red Dot) [2009] VCAT 134
Right to review refusal or failure by a public land manager to give 
consent to a non-public land manager to make a planning permit 
application under clause 36.02-3 (Public Park and Recreation Zone)
Section 148 Planning and Environment Act 1987 – meaning of 
specified person and specified body, Section 149 Planning and 
Environment Act 1987 – ambit of right of review 
Clause 36.02-3 – the written consent required under the Public Park 
and Recreation Zone in clause 36.02-3 is a kind of consent which 
may be the subject matter of a review under section 149 Planning and 
Environment Act 1987 
More...
Cressy v Johnson (No 3) [2009] VSC 52
Property – Application for adjustment of property interests under Part 
IX of the Property Law Act 1958 (Vic) – Whether parties in a domestic 
relationship – Assessing contributions – Financial and non-financial 
contributions – Constructive trust – Counterclaims for damages for 
trespass to goods, lodging caveat and abuse of process.   More...
Re Maryvell Investments Pty Ltd (in liq) [2009] VSC 61
Corporations – Winding up – Sale of company property by the 
liquidator – Shareholder claim that property improperly sold for 
under value – Application by shareholder to terminate the winding 
up – Application by shareholder for an inquiry into the conduct of the 
liquidation – Claim by shareholder for damages against the liquidator – 
Standing of shareholder to claim damages – Applications stayed – ss 
237, 471B, 482(1), 511 and 536 Corporations Act 2001.
Practice and procedure – Application for stay or dismissal of 
shareholder claims in interlocutory process – Abuse of process 
– Issues previously litigated in the Federal Court of Australia – 
Allegations scandalous and vexatious – Lack of evidence to support 
interlocutory process – Proceeding stayed - Rule 2.4 Supreme Court 
(Corporations) Rules 2003, Rule 23.01 Ch 1 Supreme Court (General 
Civil Procedure) Rules 2005.
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Robinson v Nishtom Pty Limited & Anor [2009] NSWSC 36
Loans – a loan by way of vendor finance – under special conditions in 
Contract for Sale vendor occupied property under licence – express 
terms as to licence fee payable by vendor during term of licence 
or date of vacant possession, whichever is the later – remained in 
occupation beyond six month term – stock and car parts and other 
objects left on site – no vacant possession prior to clean-up of site in 
2008 – undated Loan Agreement and undated Mortgage – executed 
some time after Contract for Sale
Mortgage – failed to specify loan secured – undated Loan Agreement 
did not purport to vary Contract for Sale the terms for repayment of 
which differed – could not be read together – Mortgage did not secure 
the monies the subject of the vendor finance loan
Vendor – Purchase – what constitutes vacant possession – plaintiff’s 
(bankrupt vendor’s trustee in bankruptcy) claim for order for 
possession dismissed pursuant to Part 13 Rule 13.4(1)(b)
Bankruptcy Act 1966; Real Property Act 1900
Zhang v VP302 SPV & Ors [2009] NSWSC 73
Contracts - particular parties - principal and agent - solicitor amended 
terms of contract for the sale of land without actual authority of 
plaintiffs - solicitor exchanged amended contracts with other party 
- solicitor had ostensible authority to exchange contract - binding 
contract came into existence between the parties.  Trade Practices 
- misleading and deceptive conduct - whether plaintiffs entered into 
sale of land contract because of representations made as to future 
management fees and future value of property - whether reasonable 
grounds for representations - plaintiffs did not rely on representations 
as to future management fees - plaintiffs relied on representations 
as to future value of property - representations not mere puffery - 
plaintiffs entitled to rescission of the contract and return of the deposit 
from the first and second defendants.  Contracts - unjust contracts 
- Contracts Review Act - plaintiffs’ entry into contract induced by 
misrepresentations - contract is an unjust contract - if necessary, order 
for rescission pursuant to the Act
More...

Queensland 
Barrett v Weir & Anor [2009] QLC 0028
Bias – Apprehended Bias – hearing of Appeal in previous 
compensation renewal matter – legal principles – the prejudgment 
principle – previous hearing at first instance
More...
LGM Enterprises Pty Ltd v. Brisbane City Council [2009] 
QLC 0032
Acquisition of land act 1967 – Land Court Act 2000 – Leave to file 
amended claim for compensation – Advance against compensation 
– Does the Land Court have the jurisdiction to order a constructing 
authority to pay an advance against compensation
More...
Bain & Morgan and The Chief Executive, Office of Fair 
Trading, Department of Justice and Attorney-General v 
Ferrantino [2009] CCT PC020-09
Property Agents and Motor Dealers Act 2000, sections 128(1), 
160(3), 469, 470(1)(e), 488 and 530 –claim against the claim fund 
– person acting as a real estate salesperson – misappropriation by 
person of money entrusted to person as agent for another in the 
capacity as a relevant person– financial loss –deciding amount of 
financial loss – person responsible for financial loss
More...  

Legislation
Commonwealth 
National Greenhouse and Energy Reporting Amendment 
Regulations 2009 (No. 1)
Legislative Instrument - F2009L00711 Number: SLI 2009 No. 28 
These Regulations amend the National Greenhouse and Energy 
Reporting Regulations 2008 to support changes made to the 
National Greenhouse and Energy Reporting Act 2007 (the Act) by the 
National Greenhouse and Energy Reporting Amendment Act 2008 
and also makes a number of clarifications on matters relating to the 
administration of the Act. 
Date Registered: 26/02/2009   More...

 
Victoria 
Regulations
Gas Industry (MSO Rules) Regulations 2009 (SR No 9 of 2009) 
(principal)
Residential Tenancies Amendment (Prescribed Tenancy Agreements) 
Regulations 2009 (SR No 12 of 2009)
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